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AHHOTaNMA: B CTaTbe PACKPbIBAETCS OJHO U3 K/IIOUEBbIX TOHATUI TONUTHU-
KO-TIIpaBOBOro yueHust M. A. PelicHepa — IMOHSITHE MUHTYUTUBHOTO ITPaBa KJac-
ca, KOTOPOe JIETTI0 B OCHOBY MO3UTUBALMY PEBOTIOIMOHHOTO ITPAaBOCO3HAHMS
B Poccun B koHLe 1917 1. (Jlekpet o cyme N2 1). ABTOp Ipe T pMHSLT TIOIIBITKY
He TOJIbKO OTIpeNeNTh CrelduyecKiie YepThl M MPUUIMHBI KOHCTPYMPOBa-
HMS TIOHSTHS KJIACCOBOTO MHTYUTHUBHOIO IIPaBa, HO ¥ OTTPAHUYMUTD €ro OT
MpeiCcTaB/IeHMIT 06 MHTYUTUBHOM MpaBe B yueHuu JI. V. TleTpaskuiikoro. B pa-
60Te MpeaCcTaBaeH KPUTUUYECKMIT aHaIu3 mmoaxozda PelicHepa K TOHMMAaHUIO
MHTYUTUBHOTO ITpaBa, ero Gprrocodcko-mMeToq0M0rMueCcKIX OCHOBAHMI, U e
0 KJ1aCCOBOJ YHMMMKALIMY ITPaBOCO3HAHMSI, COTJIACOBAHMS KJIACCOBOTO aHTa-
TOHM3Ma UHTYUTUBHOTO U MTONIOKUTEIBHOTO MTPaBa € yCTOMUMBOCTBIO U €[IVH-
CTBOM IPaBOIOPSAKA, COOTHOLUIEHUSI ¥ MHTerpauuyu ICUXO0IOTUYEeCKOro U
UIE0JIOTUUECKOTO «IIACTOB» KJIACCOBOTO MPaBOCO3HAHMSI.

KinroueBbie ciioBa: VMHTYUTUBHOE IIPaBoO, IMOJTOXKXKUTEJIbHOE IMpaBo, IICUXO0JI0-
rmyeckas Teopusd IpaBa, MIpaBOCO3HaHMeE, MAaPKCUMCTCKOE yUyeHlMe O IpaBe,
IIpaBOBasd NMaeoJIorus, mpaBoBad IICUXOJIOT M.

THE CONCEPT OF INTUITIVE CLASS LAW
IN THE DOCTRINE OF M. A. REISNER:
CRITICAL EVALUATION

A. M. Mikhailov
Moscow State Law University named after O. E. Kutafin (MSAL)

Abstract: the article reveals one of the key concepts of the political and legal
doctrine of M. A. Reisner — the concept of intuitive class law, which formed
the basis for the positivisation of revolutionary legal consciousness in Russia
at the end of 1917 (Decree on the Court No. 1). The author attempted to
determine not only the specific features and reasons for constructing the
concept of class intuitive law, but also to distinguish it from the ideas about
intuitive law in the teaching of L. Petrazhycki. The work presents a critical
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analysis of Reisner's approach to understanding intuitive law, its philosophical
and methodological foundations, ideas about the class unification of legal
consciousness, the coordination of the class antagonism of intuitive and
positive law with the stability and unity of legal order, the relationship and
integration of the psychological and ideological "layers" of class legal
consciousness.

Key words: intuitive law, positive law, psychological theory of law, legal
consciousness, Marxist doctrine of law, legal ideology, legal psychology.

Brvokaiiiryio uaeiiHyo OCHOBY Jist ODUIIMATIbHOTO IIPU3HAHMS PEBOIO-
IIMOHHOTO TIPaBOCO3HAHMSI MCTOUYHMKOM IMpaBa B COBETCKOM Poccuu KoHIa
1917-1922 rr. cdhopmupoBaio yueHme M. A. PeiicHepa. OmHMM U3 BeAyIIUX
TIOHSITUI 3TOM SOKTPUHBI SIBJISVIOCH KJIACCOBOE MHTYUTUBHOE TIPABO.

B xitoueBom Tpyne wopucta « Teopus JI. Y. [TeTpaskniikoro, MapkCu3M U CO-
uyanbHas umeonorus» (1908) yTBepskmaeTcs, UTO B OCHOBAHUM JII000i COLIM-
aJIbHOJ PEBOJTIOLIVN JIEXKUT UHTYUTUBHOE ITPaBO, KOTOPOEe MOCTeIeHHo (Gop-
MUPYETCS «I10Z, TOKPOBOM CYIIECTBYIOILEr0 TPASUIIMOHHOTO MpaBa», «I0-
pOIO IOJITO pacTeT B 6eccoO3HATENbHON TUIIIN», HO, CTaB Ae/CTBYIOIIMM TTpa-
BOM, OMpeJiesisieT MICUXUKY KIacca U MPUXOAUT B CTOJIKHOBEHME C TTIO3UTUB-
HbIM ITpaBoM!. UIHTYUTUBHOE MTPaBO CIIOCOOHO BbIXOAUTD JajeKo 3a Ipefeibl
VHAVBUAYATbHOM IICUXUKH, 3aXBaThIBATh BCE H0JIee 1 6osee MPOKMe KPyTH,
MpMO6PETATh BCE GOJBIIYIO CMITY ¥ CTAHOBUTHCS TOCIIOACTBYIONIMM B OTTpeze-
JIEHHOM KJj1acce obmiectBa’. B o61ecTBe, 3HaKOMOM C pasaeeHreM Ha Kiiac-
Chl, «KaXX[IbII KJIACC CTPOUT CBOE ITPABO HAa OCHOBE CBOETO MOJIOKEeHMSI B ITPO-
M3BOJCTBE ¥ 0OOMeHe»%, T.e. pacIIpoCTpaHeH)e MHTYUTUBHOTO ITPaBa B KOHEY-
HOM cueTe 0ObeKTMBHO OIpeJeNeH0 KIaCcCOBOI CTPYKTypoit conmyma. Ilpu
3TOM yTBepPXXAeHVEeM O TOM, UTO He TOJIbKO FOCIOACTBYIOIINIA, HO U SKCILTY-
aTUpyeMblii KJIacC MMeeT CBOe IpaBo, PelicHep «yHUYTOXWII Pa3HULLY MEXAY
JeiCTBYIOLMM ITPaBOM U IMPABOCO3HAHMEM» ; «CTPEMSICh IOJHSITh ITPaBOCO3-
HaHMe pabouero Kjacca Ha ypoBeHb ITpaBa, PeiicHep caMmo rOCIOICTBYIOIIEe
MPaBO CBOAMJI K IPAaBOCO3HAHUIO»*,

B kauecTBe CBOEro 0CHOBHOTO JOCTVKeHMS PelicHep Ha3bIBal TO, UTO OH
roctaBw1 yueHue [TeTpaskuiikoro o6 MHTYUTUBHOM ITpaBe «Ha MapKCUCTCKOe
OCHOBaHME»: UHAVBUAYATIbHOE MHTYUTUBHOE TIPABO IICUXOIOTMYECKON KOH-
Leniuy 6bUI0 3aMeHEeHO MO IMHHBIM KJIaCCOBBIM ITPAaBOM, KOTOPOE «B BUIE

1 CM.: Pelicnep M. A. Teopus [TeTpaxkuIiiKoro, MapkcusM u couyanbHas uaeonorust. CII6.,
1908. C. 159.

2 Cm.: Tam xe. C. 158.

5 Petictep M. A. TIpaBo. Haire mpaBo. Uyskoe nmpaBo. O61iee mipaBo. JI. ; M., 1925. C. 247-248.

4 Cabo M. OCHOBBI TEOpUM TIpaBa / Iep C BEHTep. MOJ, Pe[l. 1 BCTYIL. CT. B. A. TymaHoBa. M.,
1974. C. 197.
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MpaBa MHTYUTUBHOTO BbIPAabATHIBAIOCh BHE KAKMX ObI TO HU ObLIO OGUIIM-
aJIbHBIX PAMOK B PsIIaX YTHETEHHOM U SKCILTyaTUPyeMOit Macchl»®. B yueHun
PejicHepa coueTaeTcsl TEXHMKO-METOH0JI0TMYECKAsI CTOPOHA TICUXOI0rmye-
CKOTO0 y4eHMsI 0 TIpaBe ¢ ¢pumocodueir Mapkcmuamal.

BmecTe ¢ Tem Heslb3s HE OTMETUTD, YTO OCHOBOTIONOXKHUK TICUXO0JIOTHUYE-
CKOJi TeOpuM TipaBa NpU3HaBaj, YTO UHTYUTUBHOE IIPABO OMpee/IeHHOM CO-
LIMaTbHOJ TPYIIITBI CIIOCOOHO 06J1aaTh «O0JbIIEN VIV MEHbIIE CTEIeHbIO
coryiacusi» B CWJIy OGIITHOCTY YCIOBUI GOPMMUPOBAHMS TTPABOBO MICUXUKA'.
B uncie Takmx conmanbHbIX TPYIIN YUYE€HBIV HA3bIBAJI CEMbIO, KPY>KKU U Iaske
KJIacChI OOIIIECTBA, UTO JaeT OCHOBAHMS YCMOTPETh HEKOTOPbIE IMapaiiesn B
MOHMMAaHMY ITPABOCO3HAHMS Y OCHOBOTIOJIO(KHMKOB MapKCy3Ma U B YUeHUU
[TeTpaskuiikoro: popmMmpoBaHue Mo BAUSIHMEM COLIMATbHbIX YCIOBUIA, HAMN-
Ylie OTHOCUTEbHO OOIIHOCTY ITPAaBOBBIX MPEACTaBAeHNUI OOUIMPHBIX MaCC
et (kimaccos). Bmecrte ¢ TeM, B OT/IMuMe OT OCHOBOIIOJIOXKHUKOB MapKCU3-
Ma " psAAA COBETCKUX IOpUCTOB 20-x rT. XX crosnetus, [leTpaskuiiknii HacTa-
MBAJI HA IPUHLUIINAIBHO MHANBUAYAJIBHOM XapaKTepe MHTYUTUBHOTIO Ipa-
Ba: OHO He SIBJISIETCS «ITaOJIOHHBIM ITPABOM», <TI0 COIEPsKaHMIO0 COBOKYITHO-
CTel MHTYUTUBHO-TIPABOBBIX YOEKIEHNI MHTYUTUBHBIX IIPAB CTOIBKO, CKOJTb-
KO MHAMBUAOB»®. B IICUXOIOTMUECKOi Teopuy IMpaBa JIroOble KOJIEKTUBHbIE
OOIITHOCTY ITPABOBBIX AMOIINIT paCCMaTPUBAINCh KaK 6€3yC/IOBHO BTOPUYHBIE,
MMPOM3BOAHbBIE OT MHAVBUAYAIBHOTO ITPABOCO3HAHMUSI.

Bxiag PeiicHepa B nocienyloiee NpyU3HaHMe PeBOMIOIMOHHOTO MPaBo-
CO3HAHMS MCTOYHMKOM IIpaBa COCTOUT B TOM, UTO OH Hepa3pbIBHO CBS3ajl
MpaBOCO3HaHMe C KJIACCOBO CTPYKTYpOJi 06I1IeCcTBa, B CUITy Uero MHAMBULIY-
QJIbHOE MPABOCO3HAHNE MOTEPSIIIO AJ1S IOPUCTOB-UAE0I0TOB COBETCKOM BJIac-
TU KaKoe-Jnb0 MpaKkTMYecKoe 3HaUeHe, TTOIJIMHHBIM BhIpaskeHMEM ITPaBO-
BBIX Meii, YOeXKIeHMi 1 MpeIiCTaBIeHNI CTaI0 UCKIIOUMTEIbHO KIacCOBOe
MpaBOCO3HaHMe. BriocieacTBUM 3TO ITO3BOINIIO OOBSIBUTD «PEBOJIOLIMOHHOE
MpaBOCO3HaHMe» UCTOYHMKOM COBETCKOTO MpaBa MepBbIX MOCIePeBOMIOIM-
OHHBIX JIET ¥ TEM CaMbIM 00€CITIeUNTb OCHOBY IESITETbHOCTU «ITPOJIETAPCKO-
ro» cyna B KoH1e 1917 — Hauane 1920-x IT.

ITo mHeHMI0 PelicHepa, B 310Xy CTOJKHOBEHVSI MUHTYUTUBHOIO M TO3UTUB-
HOTO MPaBa «KaXXAbIl KJIACC CTAHOBUTCS MOJ], 3HAMSI CBOETO ITPaBa»; BOCCTAI0-
LM KJIACC «OIMMpPaeTcs Ha TpeboBaHMs “CripaBeIIMBOCTIA”, KOTOpasi 060CHO-
BbIBaeTCst M GUI0copCcKu, ¥ MOPaIbHO, U UCTOPUYECKIM»’. B TpenpeBoOIn-
OHHBI TTepMOo, KOTAa MakKCMMaIbHO 000CTPSIETCSI TPOTUBOCTOSTHME TTO3UTUB-

S Peticnep M. A. TIpaso... C. 18.

6 Cm.: Mapmeuwun O. B. dunocodus mpasa : yueb. M., 2016. C. 223.

7 CMm.: ITempaxcuykuii /1. M. Teopus 1ipaBa ¥ roCcygapcTBa B CBSI3U C TeOPMeEli HPaBCTBEHHO-
ctu. CII6., 2000. C. 383.

8 Tam ske.

9 Peticnep M. A. Teopusi ITeTpaskUIIKOTO, MapKCU3M U coluanbHast ugeonorusi... C. 160.
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HOTO TTpaBa ¥ PeBOJIIOLIMOHHBIX CUJI, «CTapOe 3aKOHHOE MM 0ObIYHOE TTPAaBO
TOIBEPraeTCs HEyCTAaHHOM KPUTHKE C TOUKM 3PEHMSI HOBBIX MleanoB. Ha me-
CTO CTAPOro CTABUTCS HOBOE, TIOUEPITHYTOE M3 CAMOI “TIPUPOIbI”OTHOILIEHIIA,
JUIIIEHHOe 3alIUThl CO CTOPOHBI TPYyOOTO MPUHYXKIEHMS, HO 3aTO CUIbHOE
CBOMM 3HAYeHMeM B AyIlle CO3[aBIIel 3TO ITPaBo cpebl. Tak sIB/ISIETCS PEBO-
JIIOLIMOHHOE €CTeCTBEHHOE MJIM MHTYUTUBHOE IPaBo, MPaBO CBOOOIHO CO-
BECTM U MHTYUTUBHOIO YOEKIEHNS, IIPaBO 3aXBaTHOE” [0 CBOEMY IIPOMC-
XOXKIEHMIO ¥ MOpaJIbHOE TI0 CBOeMY aBTOPUTETY»'C. B TpaH3UTHbIE TTePUOAbI
MCTOPUM «Ha 3TO¥ IMoYBe 60pHOBI IBYX ITPAB pPasbIrPbIBAETCS Tpareqyusi OyHTa
Y YCMUPEHMIA, pEBOJTIOLIMY Y TIOBOPOTA BCIISITh... MUHTYUTUBHOE ITPABO MOIbI-
MaeT CBOe 3HaMsI IIPOTUB THETa, IPOU3B0JIa, SIKCILTyaTalluM M TUPAHUM CTa-
pOTo OTXKMBIIIEro rnopsigka»'t. IlpaBo peBoMIOIMOHHOTO Kiacca PejicHep Tpak-
TOBaJI KaK MHTYUTUBHOE WJIM 3aXBaTHOE MPaBO «PEBOJIOMOHHBIX Macc, KO-
TOpOEe B KaUeCTBe KJIACCOBOTO ITPaBa BOCCTABIIMX COIEPKUT B cebe BCIO TTOJI-
HOTY HaJiJieXkalllero mpaBoCO3HaHMSI» 2.,

BaskHO MOJYEPKHYTh, YTO «IIepecajika» MHTYUTUBHOTO rpaBa [leTpaxkuii-
KOTO U3 MHAVMBUIYAJIbHOM IMCUXUKM B KJIACCOBOE CO3HAHME KO/IEKTUBHOTO
CcyObeKkTa 03HavasIa JaJeKo He TOJIbKO CMEeHY HOCUTEJISI TAKOTO ITpaBa (Tpa-
BOCO3HaHMs). IMIIepaTUBHO-aTpUOYTUBHbIE «IUCIIO3UIIM» UHTYUTUBHO-
ro MpaBa aBTOpa IMCUXOJIOTNYECKOI TEOPUIM MOTYT SIBJIITHCSI MCKITIOUNTENb-
HO KOTHUTUBHBIMM, MBICTUTEIbHBIMM TTOCTPOEHUSIMY, HE BBIXOASAIIVMM 3a
TIpeesTbl UHAVBUIYAJTbHOTO CO3HAHMS, B TO BpeMSI KaK KJIaCCOBOE MHTYUTUB-
Hoe TpaBo PejicHepa He CITOCOGHO OCTABATHCS UCKITIOUUTENIbHO «MHTEJTUTH-
6e1bHbIM» (heHOMEHOM ; caM ITpoliecc ero GopMMUpPOBaHMs, BOCIIPOU3BOACTBA,
pacrpoCcTpaHeHMs ¥ Pa3BUTHUS He MOKET He HOCUTD BHeEIITHEe BbIpasKeHHbI,
COLIMAJIbHBIN XapaKTep, OTPakaTbCsI HA YPOBHE OOIIECTBEHHBIX CBSI3€i1, CO-
LIMaTbHbIX MHCTUTYTOB. «KpacHbIi [TeTpakuiikuii» ObLI TaJeK OT TOTO, UTO-
6bI 3aMbIKATh MHTYUTUBHOE ITPABO B MHIAMBUIYAIbHO TICUXVKE — Bellb IaH-
HOe TIOHATHE BBICTYIIA/IO B €r0 YUeHU «3HaMeHeM» YTHeTaeMOoro Kjaacca B
ero 60pb0e 3a BJIACTh: «...IIEPeJI PEBOJTIOIMEN CTOST OUeHb BasKHbI BOIIPOC O
TOM, KaKyI0 pOJib MOKET ChI'PATh IIPaBo BOOOIIE B 60phOe mpojieTapuara 3a
BJIACTh U HE CJIeAYeT JIM B YACTHOCTM IMPOJIeTAPCKOI MapTuy 06paTUTh BHU-
MaHMe Ha ColiMajbHOe 3HaueHue mpaBa, KOTopoe 1o CBOe UAe0ormyecKoi
¥ TICUXOJIOTMYECKOVi IIPUpoie 061aaeT HEKOTOPbIMM YepTaMy Ype3BbIYaiiHO
MOIITHOV 1 6YpHOI peakiium»'>. [ToaToMy, pasymeeTcst, ijist PeiicHepa MMeHHO

10 Pejicnep M. A. TocymapctBo. U. 1, KynbTypHO-1ucTOprueckue ocHOBbI; U. 2, TocymapcTBo
1 o61ectBo. Y. 3, TocynapcTBeHHbIe popMbl. ITocobye K eKIMsIM 110 0611eMy YIeHMIO O TOCY-
mapcrBe. M., 1911.4. 1-3. C. 64.

11 Peiicnep M. A. Teopus [TeTpaskn1IKOT0, MapKCU3M U colMaibHas uaeomnorus... C. 159, 161.

12 Peficnep M. A. TIpaso... C. 21-22.

13 Tam xe. C. 22.
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COLIMAJIbHAS, a He TICUXO0JIOTUYEeCKast KUTIOCTACh» MHTYUTUBHOTO MpaBa BUe-
JIaCh OIIpeessIIoLIei.

BTopoit npuunHOi KOHCTPYUPOBAHMS KJIaCCOBOTO MHTYUTUBHOTO Mpa-
Ba B yueHUMu PeiicHepa 6bLJIO TO, UTO ITyTEM CO3[aHMS TAKOTO IMOHSATUS OH
BBICTYIIJI TPOTMB MapKCUCTCKOTO OTOXKAECTBIEHMSI ITpaBa BOOOIIIe 1 ITpaBa
9KCIUIyaTaTOPCKOTrO Kiacca. PeiicHep cunTan KaTeropu4yecky HelmpaBuiib-
HBIM, UTO MapKCU3M, KOTOPBIii, II0 €r0 MHEHUIO, TO/KEH ObIJI OBITh KPOBHO
3aMHTEPEeCOBAH B pa3jeieHuM rocygapcTsa U rnpasa, npsiMmoli 3azaveli Ko-
TOPOTro, Ka3aJIoCh Obl, O/KHO OBLJIO CTATh CO3/IaHME HOBOTO MIpaBa B IPoO-
TUBOIIOJIOXXHOCTh ODUIMaTbHOMY TOCYyIapCTBEHHOMY 3aKOHY, HAIIpOTUB,
paccMaTpuBa rocyapcTBO U MPaBoO KaK MHCTUTYThbI, HEOOXOAUMO U He-
136eXHO CBSI3aHHbIE IPYT C Apyrom: «Pa3 rocymapcTBo SIBIASETCS OIHOM
13 ¢GopM opraHmu3auy UMYIIMX KJIaCCOB, HAIIpaBA€HHO MPOTUB HEUMY-
IIMX, TO ¥ BCE MPaBO, KaK OAVH 13 HEM30eKHBIX COI03HMKOB rOCyIapCcTBa,
OKa3bIBaeTCsl Kak OYyATO 3alSITHAHHBIM TOIO JXKe CaMOii 9KCIUTyaTaTOPCKOM
1esbio»'4. IHbIMM ctoBaMM, B yueHnu PeiicHepa OTpuiiaeTcst BasKHbBIN TPUH-
LIMIT MapKCU3Ma, YTBEPXKAAIOIINIA eJMHYI0 KIACCOBYIO CYLIIHOCTb FOCYNapCT-
Ba M MpaBa, UX TIOHMMaHMe Kak OPYyANUi 32U Thl MHTEPEeCOB SKOHOMUYECKU
Y OIUTUYECKU T'OCIIOCTBYIOILEro Kjiacca, NeEPBUUYHOCTD TOCYAapCTBa Kak
opraHmusanum rocrnoACcTBa Kjiacca U IMPOM3BOSHOCTh IpaBa Kak pe3ysabTa-
Ta BO3BENEHMS B 3aKOH KJIACCOBOW BOMU MOMUTUYECKU TOCIOACTBYIOIIMX.
Xots PeiicHep ¥ He OTpuUIlaeT 3HaUeHNe KOHCOMUIMPOBAHHOM CUJIbI K1acca
ILJISI AOCTVDKEHMS 1Lelieli peBOJIoL MY, BMECTe C TeM, KaK IPeCTaB/sIeTCs, OH
He COIVIaceH C UCKJIIOUMTENbHO CUIOBOJ (IIOTeCTapHOi) TPaKTOBKOJ ITpa-
Ba y OCHOBOTIOJIOKHMKOB MapKCcu3Ma: mocaenoBareiib [leTpakuikoro mpu
MOMOIIY MHTYUTUBHOTO TPaBa «OTPbIBAET» UHTYUTUBHOE MPAaBO OT CyBe-
PEHHO¥ roCcyIapCTBEHHO BIACTY U aTPUOYTUPYET ero yrHeTeHHOMY KJiac-
cy. 3a TpaHchopMUpYIOleli SHepruei counanabHO peBoomn y PelicHe-
pa CTOUT He CUJIa M He KJIaCCOBBIM MHTEpecC, a MMIepaTUBHO-aTPUOYTUB-
Hble TIepeskMBaHNsl, YKOPeHEeHHbIE B KJITACCOBOM UYBCTBE CIIPAaBEIJINBOCTU.
ITo mbicnu PelicHepa, MMEHHO KJ1aCCOBOE MHTYUTUBHOE MPaBO PEBOIOL -
OHHBIX MacC KakK MPUHIUIIMATBHO OTIMYHOE OT ODUILIMATbHOIO MTOTOXKM-
TeJIbHOT'O ITPaBa JOMMHMPYIOIETo Kjacca JOKHO Jieub B OCHOBY OyyIie-
rO TOCIIOACTBA YTHETEHHOTO Kiaccals.

BaskHbIM OT/IMUMEM TPAKTOBKM KJIAaCCOBOTO MHTYUTMBHOIO ITpaBa B yUeHUM
PeticHepa oT no3uiinu IleTpaxkmIKOTO ClIefyeT CYMTATh COOTHOILIEHVE UHTY-
UTUBHOTO U TO3UTUBHOTO MMpaBa. B icuxonornyeckom yueHun [etpaxkxniiko-
IO HM MHTYUTUBHOE, HY TTO3UTUBHOE IIPaBO He 00J1aIal0T CAMO/IOBJICIOIIM
Y IepPBUYHBIM XapaKTepPOM; YCTOMUMBOE COCTOSIHME TIPAaBOIOPSIAKA, TPABO-

14 Tam ske. C. 23.
15 Cm.: Tam xe.
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BOTO peryaMpoBaHMsI JOCTUTAETCS JUIIb TTOCPeICTBOM OanaHca MeXAy MH-
TYUTUBHBIM U TTO3UTUBHBIM ITpaBOM. I UHTYUTUBHOE, U TIO3UTUBHOE UMEIOT
CBOM YaCTUYHO MepeceKarolecs «IpeaMeThbl» PeryJinpoBaHusi, cBoe QyHK-
LIMOHAJbHOEe Ha3HaueHre. OT COOTBETCTBUS, OTCYTCTBUS «pa3pbIiBa» MEXIY
STMMM BUAAMM ITpaBa 3aBUCUT CTAOMIBHOCTD ITPABOITOPSIIKA B 11esIoM. B mpa-
BOBOM yueHuMU PelicHepa, HAaIpOTUB, He MPU3HAETCSI PABHBIV COLVMATbHbBIN
BeC MHTYUTMBHOTO ¥ MO3UTUBHOTO ITpaBa. «KpacHblii [leTpaskuiiKuii» uMeHO-
BaJI MUHTYUTUBHOE ITPaBO «IIPUPOXKIEHHBIM CyBepeHOM ITpaBOBOI 061acT» U
CYUTAJT, YTO IPUOPUTET U EPBOPOACTBO UHTYUTUBHOIO IpaBa He MOTYT BbI-
3bIBaTh HMKAKUX cCOMHeHMi1'e. [TooxkuTenbHOe MpaBo, 10 MHeHMIO PelicHe-
pa, He UMeeT CaMOCTOSITeIbHOTO MOTMBALIMOHHOTO 3HAUEeHMsI, He SIBJISIeTCS
«CaMO/IOBJIEIOIIMM BOCITMTATEIeM Hapo1a»; OHO CITOCOOHO BIMSITh Ha Cy/ie0-
HYIO ¥ aIMUHUCTPATUBHYIO ITPAKTUKM HE B CUJTY CBOMX OCOOEHHBIX CBOVICTB,
a uepe3 MHTYUTUBHOE IMPABO COIMATbHOI TPYIIIbI, 00J1a1at0IIell COOTBETCT-
BYIOII[MM BUIOM COLIMA/IbHO BiacTu!’. B MCTOpMYeCKOi 3BOMIOLY 001IeCT-
Ba MHTYUTUBHOE IMPABO BCEraa MpellecTByeT MOJ0OKUTEIbHOMY TIPABY, SIB-
JISIeTCSl IepBUYHO (OpPMO¥i BhIpaskeHMsI IIpaBa.

O6bekTuBHAs GopMa BbIpakeHMs, He0OXoaumasi AJIs AeVCTBUS TIpaBa C
MO3UIMI TTO3UTUBHOI I0PUCTIPYAEHIUY, TOTepsia B yueHuM PelicHepa 3Ha-
yeHMe 00s513aTe/IbHOTO MTPM3HaKa; IIPaBo B ero KOHLEeM UM pacCMaTpPUBaeTCs
KaK O palonasicsi Ha MOHSTE CIIPaBeJIMBOCTM KIaCcCOBast UAEOOTHs, 00y-
CJIOBJIEHHAS X03511ICTBEHHBIMMU, B YaCTHOCTH, TPOM3BOJCTBEHHBIMM OTHOIIIE-
HusiMu '8, Vimeonoruyeckasi TpakTOBKa MpaBa AaBajia BO3MOKHOCTD «MCIIOIb-
30BaTh * PEBOMIOILMOHHOE [TPAaBOCO3HAHMe IIpoJieTapuara” 1jist 000CHOBaHMS
IesITeTbHOCTY PEBOTIOIIMOHHO IOCTUIIMN, INIIIEHHOM BHaYaie KakKux ObI TO
HM GbUIO MMO3UTUBHBIX HOPM»!®, UTO (haKTMUECKM 03HAYAJIO, YTO OHA TT03BO-
JIsi71a «3apaHee ONpaBIaTh TI060e MPUHYKAEHME, IUIIb ObI OHO COOTBETCTBO-
BaJIO “PEeBOJIOLIMOHHOMY ITPAaBOCO3HAHMIO”»,

Bcien 3a 0CHOBOTIO/IOSKHMKOM TICUXOJIOTUYECKOV Teopun nmpasa PeticHep
aKIeHTMPOBAJ aTPUOYTUBHYIO CTOPOHY B ITPABOBBIX SMOLMSIX. OMHAKO ecin
Ist [TeTpaskMIIKOro JaHHOE CBOVICTBO SIBJISIZIOCh CBOErO Poja 3iL0COM Ipa-
Ba, MO3BOJISIONIMM OTTPAHMUYUTH ITPaBOBbIe MMIIEPATUBHO-aTPUOYTUBHbIE
AMOLNU (IBYCTOPOHHME) OT MOPAJIbHBIX MMITePAaTUBHBIX (OLHOCTOPOHHUX),
TO 1151 PelicHepa NpuUTSI3aTeNbHOCTb MPAaBOBbIX IMOIMIA SIBS/IACh BAXKHBIM
KauyeCcTBOM, BBICTYIIABIIMM HEOOXOAMMBIM yCIOBMEM KJIaCCOBOTO KOH(IIMK-

16 Cm.: PeiicHep M. A. Teopus TTeTpaskMIIKOTO, MAPKCU3M U COIMaabHas uaeosorus... C. 95.

7 Cm.: Tam ske.

18 Cm.: PeiicHep M. A. TIpaBo... C. 24, 248.

19 Tam xe. C. 20.

20 Mypasckuii B. A. AKTyanbHOe IIPaBo: MPOUCXOKAEHNE, CYIIHOCTb, MICTOUHMKY, COOTHO-
nieHue ¢ 3akoHoM. Exkarepun6ypr, 2004. C. 178.
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Ta MEXIY MHTYUTUBHBIM U TTOJIOKUTEIbHBIM MTpaBoM2!. ATpMOyTUBHAS CO-
CTaBJISIONAsI TPABOBBIX AMOILIMIA MHTEepHpeTUpyeTcs PeiicHepoM KakK MOTeH-
LIMaJTbHO KOHQIMKTOI€HHAsI, ITI03BOJISIONIAs OObSICHUTD ITPABOBYIO MPUPOIY
KJIACCOBOTO KOH(IMKTA B PEBOJTIOLMOHHBIN ITEPUOT, UTO B LIEJIOM COOTBETCT-
BOBAJIO IpeacTaBaeHUsIM [leTpakMIIKOTO O IIPUPOIe U MPUUMHAX COLMAIb-
HBIX PEBOJIOLIVIA.

B oT/inume 0T 0CHOBOITOIOXKHMKA IICMXOJIOTUYECKOV TeOpuy MpaBa, OTpu-
LIaBIIIET0 CIIOCOOHOCTh MHTYUTMBHOTO IpaBa BHICTYNATh UIEATbHBIM PYKO-
BOJICTBOM JJI51 OCYILIeCTBIeHMS TTOIMTUKM TTpaBa 3akoHogarenemM??, PejicHep
UIea3MPOBA MHTYUTUBHOE ITPaBo, BUASI B HEM IIpaBo Oyayiiero. IHTym-
TUBHOE IIPaBo, UJIN «IIPaBO-CIIPaBedIMBOCTb», Pe3KO MPOTUBOIOCTAB/ISIIIOCH
MO3UTUBHOMY IpaBy, HAIEJISVIOCh CBOMCTBAMM TMOKOCTH, MOIITHOCTY, HAPO/I -
HOCTY ¥ OTIPeIeJIsVIOCh B KAUeCTBE «CBETSIIIENCsI» KOHeUHOM TOUKM OyayIie-
ro pasBUTUS 001IecTBa?.

PejicHep paccMaTpuBal MHTYUTUBHOE MTPaBO He TOIbKO KakK CPeJiCTBO M0-
CTPOEHMSI KOMMYHMCTUYECKOTO 00IIIeCTBa, HO M KaK ero IJIaBHyI0 HOpMaTuB-
HYI0 OCHOBY. IT0 3TO¥ ITpMUMHE OH OTPUIIATETBLHO OI[€HMBAJI TIOObIE ITOTTBITKM
COBETCKO¥1 Bj1acTy (OpMaIM30BaTh IIPaBo, TIepPeBeCcTy 13 00/1aCT KOJUIEKTUB-
HOT'O IPaBOCO3HAHMS B MO3UTMBHBIE (OpMBbI. [0 ero MHeHMI0, hopManu3aIs
MpaBa «HeCeT yrpo3y Aesy IpoJjieTapuarTa, Tak Kak B OpUANYECKOI CXOMacTu -
Ke U IoTMaT/Ke TOHYT peBOMIOLMOHHbIE Meabl U lIeHHOCTU»*, B gokname
Ha Bcepoccuiickom cbe3sjie Ty6epHCKUX ¥ 06IaCTHBIX KOMMCCAPOB IOCTUIINY B
arpene 1919 r. PeiicHep yrBepskaai: «Peciry6i1ka ocCHOBaHa Ha IMTPaBOCO3Ha-
HUM MAacc, a He KJIacca yTHeTaTesei, a Jief0BaTe/IbHO, HY)KA,AaeTCs He B CO37a-
HMM 0COO0TrO0 ITpaBa ¥ 3aKOHOB, CTOSIIIMX HAaJ MaccaMM, a B TaKOM ITpaBe, KO-
TOpOoe ObI POXKIATIOCH M BLIXOA/IO HEIIOCPEICTBEHHO 13 HaPOJHOM MacChi»®,
CoOoTBeTCTBEHHO, PelicHep MPOHMYECKM OTHOCUJICS K TTOTIBITKAM COBETCKUX
IOPMCTOB TIePBbIX JIeT PEBOMIOLIMM «OJIeTh AMKTATypy IpojeTapuaTa B psKa-
BbI€ JIaThl CTAPOTO OYpPyKya3HOTO IpaBa IO, BUIOM ITPOIeTapCKOi OTy3b1»2,
Ilaske mocJie IIepBOI COBETCKOM KoaubuKamuy PelicHep Bompolant: «...3a-
yeM IIpaBoBasi peryanpoBKa, pa3 Mbl MMeeM TBepA0 0CO3HAHHbIN KJ1aCCOBbBI
MHTEepeC M HaJjIeskalle TEXHUIECKe CIIOCOOBI AJIs1 er0 OCYIIeCTBAeHUSI» .
PeticHep comHeBaJICS: «...MbI OCTaeMcCsl MO-TIPEXKHEMY B TTOJTHOM HefoyMe-
HUM: MbI TaK ¥ He 3HaeM, HY>KHO Ji HaM TIPaBo, B KaKOW CTeleHu OHO HaM

21 Cm.: Pelicnep M. A. Teopust ITletpaskuiikoro... C. 159-160.

22 Cm.: Ilempaxcuykudi JI. M. Ykas. cou. C. 386.

25 CMm.: PeticHep M. A. Teopust ITerpaskuiikoro... C. 165.

24 JKykos B. H. CoBeTcKasi IpaBOBast TeOpus Ieprojia ee CTaHOBJIeHUs // VIcTOpuUs TTOUTH-
YeCKMX U MPABOBbIX yueHuii : yueb. / mop o6. pex. O. B. Mapteimza. M., 2017. C. 703.

2 Marepuanbl HapogHoro komuccapuara octuimiu. M., 1918. Boim. 1. C. 50.

26 Peticnep M. A. TIpaso... C. 30.

27 Tam ske. C. 83.

XYPHA OPUONYECKOM AHTPOMONOTMM U KOHOAMKTONOTMM 45
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




Muxarnnos A. M. [oHsATUE MHTYMTUBHOIO NpaBa Knacca B ydeHn M. A, PelicHepa...

HYKHO ¥ MOYKHO JI MUPUTBCS C TEM, UTO MbI IOUEMY-TO MPOJIETAPCKYIO TUK-
TaTypy U KJIaCCOBBIN MHTepeC MepekpaiiyBaeM B KakKue-TO 3araJlouHble mpa-
BOBbIe 00pa3bl U (HopMbI»Z,

PasymeeTcs, ¢ mepcreKkTMBbI TpodecCcMOHaTbHOTO MPaBOCO3HAHMS IOPU-
CTOB, TaKas ITo3uIys PejicHepa SIB/ISIIaCh OTKPOBEHHO aHMuiopuduueckoii, om-
puyasuieli yeHHOCMy U He06X00UMOCMb HOPMAMUBHO20 NPABOBO20 PE2YNUPO8A-
Husi. BMecTe ¢ TeM Helb3s He TIPU3HATh, UTO C TOYKM 3peHUS TOIUTUUECKO
11e/1ec006pa3HOCTY UAEU U MHbIe KOTHUTVBHBIE (DeHOMeHbI (1IeHHOCTH, Ufe-
ajbl U T.I1.) UMEIOT HeCOMHEHHOe TTPerMYIIeCcTBO Iepes ¢hopMalbHO Ompe-
IeJIeHHbIMM HOpMaMM TIpaBa B TUIaHe 3BOMIOIMM 00pasa kejlaeMoro 6ymy-
IIero, MMPOTHI OXBAaTa afpecaToB, CTIOCOOHOCTY MOOWIN30BaTh ¥ KOHCOJM-
IMPOBaTh OOJIbIIIME MACChI JIFOJIeit Ha MacIITaOHble KOJIJIEKTUBHbBIE AeiCTBYS
(damie, K COXXaleHUIO, DeCTPYKTUBHOM HampaBieHHOCTr). Kak mpeacraBiisi-
ercs, ppaHITy3CcKast U aMepuKaHCKasl peBOTIOIMY SICHO ITPOAEeMOHCTPUPOBa-
JIY, YTO MOTMBAIIMOHHAS CUjla UAel mpu olipeleleHHbIX COIIMOKYAbTYPHBIX
YCUIOBUSIX MOXKET HMUEM He YCTYIaTh, a IIOPOI U NMPEBOCXOAUTDb PETYISITUB-
HbIe BO3MOKHOCTH «OT>KMBIIIMX CBOI BeK» IIPaBOBbIX HOPM. «CTaHIapTHBIN»
«TeXHUKO-I0PUANYECKUI» I3bIK 3aKOHOAATEIbCTBA B CUJTY CBOETO CIIeLallb-
HOT'O XapaKTepa CIoco0eH CHU3UTh MHTEHCUBHOCTD MIE0JIOTMYECKOTO BO3-
IeiicTBYS Ha OOIIeCTBEHHOE CO3HAHMeE.

B nipoTtuBOBeC NCUXONIOTMYECKOMY YueHUIo [leTpaskniikoro, Ipu3HaBaB-
meMy OPUHIUNKAIBHOE COTJIacue MeXIY MO3UTUBHBIM UM MHTYUTUBHBIM
MpaBOM B OCHOBAaX ¥ 00IIleM HarlpaBieHuu, PejicHep ommchIBaa B3aMOOT-
HOIIIeHUS TIO3UTUBHOIO M MHTYUTMUBHOTO ITPpaBa KaK pacKoJ IPaBOBOI IeiiCT-
BUTEJIbHOCTY Ha «JIBa BPAKIEOHBIX MMUPa», KAKIbIN 13 KOTOPBIX SKUBET CBO-
el >k3Hb10%’. UHTYUTUBHOE TIPaBO «ITOKPbIBAET U3HYTPU KaKIYIO COLIMAIb-
HYI0 (QOpMy CBOMM >XUBbBIM, M3MEHUMBBIM ITOKPOBOM», TOT/Ia KaK ITPaBo M0-
3UTUBHOE «OXBAThIBAET €€ M3BHE 3KeCTKOI 000JI0UKOI, TPUTOTOBJIEHHO 110
IIPOM3BOIY “3aKOHOAATeNs” HOpMbI». EC/IM IpaBo MO3UTUBHOE HOCUT BJIACT-
HBIIi XapaKkTep, TO MPaBO MHTYUTUBHOE — O€3BJIACTHBIN; IIepPBOE OMMUPAETCS
Ha I0pUANYECKUIT aBTOPUTET, BTOPOE — UCKIIOUUTEBHO HA «CBETI0e UHIM-
BUAyaabHOe co3HaHMe» . UIHTYUTUBHOe U MTO3UTMUBHOE MPaBo, ITI0 MHEHUIO
PeticHepa, OTIMYAOTCSI HE TOIBKO CBOMM MHTEJIEKTYaJbHbIM COCTAaBOM, HO
¥ TUTIAMU MOTUBALUM, HOCSIIMMM B3aMMOMCK/IIOUAIONINIA xapakTep. Mex-
Iy VUHTYUTUBHBIM U MTO3UTUBHBIM IIPaBOM HE MOXET ObITh «B3aMMHOJ IO -
JIeP>KKM U B3aMMHOTO YKpeIieHMs», KaK rosaran [leTpakuukuii, a uMmeeTcst

28 PelicHep M. A. TIpaso... C. 34.
2 Cm.: Tam xe. C. 87.
50 Tam ske.
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JIUIIb OTHOIIEHMEe TTpeobagaHmst OOHOTO U3 HUX U BBIHYKIEHHOE COIIaco-
BaHMe OJIHOTO C Apyrum>..

VTBepkaaBiiuecs B yueHuu PeiicHepa 00yC/IOBJIEHHOCTb COIEpPsKaHMUS
MMPaBOCO3HAHMS KJIACCOBO CTPYKTYPOJi 00IIeCTBa M aHTaTOHUCTUYECKII Xa-
paKTep OTHOIIEHUT MeXAY MHTYUTUBHBIM U TO3UTUBHBIM IPABOM CI€I0Ba-
v U3 6a30BbIX GPUI0COPCKO-METOIONIOTNYECKUX YCTAHOBOK MapKCUCTCKO-
rO YYeHMsI. DT IIPeACTaBIeHMs BCEIeI0 YKIaAbIBaINCh B M€0TOTUIO O0JIb-
IIIEBMKOB M ObLIM MOJIOXKEHBI B OCHOBY OCYII€CTBJIEHMSI IIPABOCYAMS B IIep-
BbI€ TOZbI COBETCKOV BIACTU. EC/IM MHTYUTUBHOE TIPABO BBICTYIMAET UIEVi-
HOJI OCHOBOJi COLIMaJbHOM peBOMIOLNMM, HOCUT, 10 BhIpakeHMIO PelicHepa,
MOJJIMHHO POAHOJ, HApOAHBIN XapaKTep, BhIpaskaeT MCUXUKY YTHETEeHHO-
ro KJIacca, CITOCOOHO «HM3BOAUTh 3aKOH Ha Mo/00alolee eMy MeCTO» U CJIy-
SKUTD UIeaJTbHBIM OPMEHTHPOM ITPABOBOTO pa3BUTUS 00IECTBA, TO OPUIINA-
aJIbHOEe TIpM3HaHMe PeBOJIOLMOHHOTO MPaBOCO3HAHMS MCTOUYHMKOM IIpaBa
TpefcTaB/seTcs 6ojiee yeM MOC/Ie0BaTeIbHBIM M 000CHOBaHHBIM. Bojee
TOT'0, HeM30BbIBHBI AHTATOHM3M MEXKY MHTYUTUBHBIM U ITO3UTUBHBIM ITpa-
BOM TI03BOJISUI IIPOTUBOIOCTABUTD PEBOMIOLIMOHHOE ITPaBOCO3HaHMe mobe-
IVBIIEr0 B PEBOJIIOIIMM KJIacca BCEM MCTOUHMKAM IIpaBa MpeliecTByIoen
3MOXM, paCCMaTPUBATh ero Kak Kputepuii (Mepuio) AeiCTBUTEeNTbHOCTU UX
HOPMAaTMBHOTO COAepsKaHMSI.

BmecTe ¢ TeM KytaccoBast yHM(MKALVMSI COCTaBa IPABOCO3HAHMS B YUEHUA
PeiicHepa He mpefcTaBisieTcs apryMeHTMPOBAaHHON. B 13/105)keHuM y4eHOro
He MPOSICHEHO, KaK1M 00pa30M MPOUCXOOUT YHUDUKALS UIEHOTO comep-
>KaHMSI yTHETAeMOTO KJ1acca, KaKye 00beKTUBHBIE ITPOLIECChI 00YCIOBIMBAIOT
OIHOPOJHOCTDb COCTaBa MMIIEPATUBHO-aTPUOYTUBHBIX SMOIIMI OpeneaeH-
HOTO COIIMA/IBHOTO KJIacca B IIPOTUBOBEC IPYTMM OOIIeCTBEHHBIM TPYIIIIaM,
00beIVHEeHUSIM. B CBSI3U C 3TUM CIIpaBeJIMBOI sIBJsseTcs no3uuys B. B. Hu-
KyJIiHa O TOM, UTO YCTOMUMBAas KaaccoBas JIMHMS B TIOHMMaHUY IipaBa U rmpa-
BOTBOPYECTBE ITePBBIX JIET COBETCKO¥ BJIaCTM 6a3MpoBaach Ha «yTOIMMYECKOM
MIPeCTaBAeHNUM O IICUXOJIOTMYECKOM eIMHCTBE “TPYOAImMXcs”»32, Ecim 061 -
HOCTb COLIMAIbHBIX YCJIOBMIA BBICTYIIAET 06bEKTMBHBIM OCHOBAaHMEM PaCIIPO-
CTpaHeHMsI COOTBETCTBYIOIINX MMITepaTUBHO-aTPUOYTUBHBIX 3MOIINIA, TO JIO-
TMYHO IPEeIIIOI0XKNUTD, UTO HE TOJIBKO KJIACChI, HO U MHbIE COIMaIbHbIe 00be-
IMHEHUS XapaKTepU3YIOTCS UIEeHOI 0OLTHOCTHIO ITpaBoco3HaHMs. [Ipy aTOM
OCTaeTCs HeIlPOSICHEHHBIM, [TOUeMY MMEHHO KJIaCChl OTJMYAIOTCS 3HAUUTENb-
HO 6oJiee BBICOKO CTEITEHbIO eIMHCTBA MHTYUTUBHO-ITPABOBBIX 9MOLIVIA, HEe-
>KeJI MHbIe colaIbHbIe OOIIHOCTY 1 00beIVHEeHMSI.

51 Cm.: Tam xe. C. 89.
52 HukynuH B. B. PeBOMIOLIVOHHAS TEOPUS IPpaBa: MUPOBO33PEHYECKYE MCTOKY OOJbIIIe-
BUCTCKOV KOHIlenuyy npasa // Bectuuk TI'Y. 2011. Beim. 8(100). C. 302.
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[Tpr3HaBass BO3MOXHOCTb CYIIECTBEHHOTO PACXOXAEHUS MeXOY TIpeq-
CTaBJIEHUSIMMU O CIIPaBEAJIMBOCTU OIIpelle/IeHHOTO COLMANbHOIO (/108 (TPyII-
MOBBIM [TPABOCO3HAHMEM) U CUCTEMOJA IeJiCTBYIOILETO B TOCYNapCTBe MpaBa,
BMeCTe C TeM HEBO3MOYKHO He 3a[aTbCsl BOIPOCOM: «ECiiN, Kak yTBepXKIaeT
PeiicHep, MeXIY “MHTYUTUBHBIM IIPABOM” SKCILTyaTUPYEMOTro KJ1acca v opu-
[IMaJTbHBIM ITPABOM Ha IJINTETbHBIX OTPE3Kax OOIeCTBEHHOIO Pa3BUTHS Ha-
JIMYeCTBYeT Hepa3pellMblii B paMKaXx JeliCTBYIOLel TPaBOBO CUCTEMBbI aH-
TaroHM3M, TO 3a CUeT Uero MmyoJIMYHOI BIaCTU yIAeTCs B JOJATOCPOYHOI Iep-
CIIeKTYBE COXPAaHUTb JOCTATOUHYIO JJis BOCIIPOM3BOACTBA IPaBOBOI CUCTe-
MBI JIETUTUMHOCTDb MO3UTUBHOTO ITPaBa, 00eCIeUnThb IeICTBIE TIPUHIIUIIOB
¥ HOPM ITyOIMYHOTO rpasa?». Kakum 06pa3om «I11of, TOKPOBOM» ITO3UTUBHO-
ro TpasBa roCIoOCTBYIOLIErO KjIacca MOCTEeNeHHO «BbI3peBaeT» COBEPIIEHHO
MPOTUBOIIOI0XKHOE €My KJ1aCCOBOe MHTYUTUBHOE MMPABO 3KCILTyaTUPyeMbIX ?

OO6BEKTUBHO CYIIECTBYIONINIA, HE YCTPAHUMBIi 6€3 MpsIMOii KOHPOHTA-
LMY KOHQUIMKT MeKIy ITPaBOCO3HAHMEM I'OCIO/ICTBYIOIIErO 1 MO HSOIIe-
rocsi KJIacCOB He ObUI B IOCTaTOUYHOM Mepe 000CHOBaH B yueHuu PejicHepa.
Eciu Boien 3a OCHOBOIIOJIOKHMKAMM MapKcyu3Ma ¥ aBTOPOM IICUXOIOTHYe-
CKOVi TeOpUM MpaBa MPU3HATh, YTO UMEHHO COIMabHbIE YCIOBUS OTIPeensi-
IOT copepykaHue TTPaBOCO3HAHMSI, TO HEBO3MOKHO MCKIIOUUTH OOIIYIO «Cpe-
Iy», IPUHUMAIOLIYI0 yyacTue B GOpMUPOBaHMM MTPABOBBIX MpeJCTaBIeHNIA
KaK TOCITO/ICTBYIOIIETro KIacca, Tak M MHbIX CJI0eB 001ecTBa. Bece cyion obiie-
cTBa GOPMUPYIOTCS, BOCIIPOM3BOISTCS M Pa3BUBAIOTCS B paMKax OIpeiesieH-
HOTO TUTIA KYJIbTYPbI, TPOXOAST CXOXKUIA TIPOIIeCC MepBUUHONM COLMann3alnm,
3HAKOMBbI C TOCITO/ICTBYIOIIVMM HpaBaMy, 00bIUastMii, HpaBCTBEHHBIMM VIMIIE-
patuBaMu counyma®. YTBepKaaTh MPUHIIUINATIbHYIO TPOTUBOMOI0XHOCTD
MIPaBOBBIX MTPEICTABIEHNIT U YOEXKIEHMIH KIIACCOB — 3HAUNUT OTPULIATH HAJIM -
yue o611ei coyaabHO OCHOBBI YOPMMUPOBAHMS X ITPABOCO3HAHMSI.

C0>XKHO OCIIOPUTD IIMPOKO paCIpOCTPaHEHHOE B COBETCKOJ TeOpUM Mpa-
Ba KpUTMUUECKOe 3aMevaHue B afpec yueHus: PeiicHepa 0 TOM, UTO IMPOTUBO-
peunBbIM sIBJsgeTCS G1a0codhCcko-MeTo0I0TMYeckoe OCHOBaHMe TTOHSITUS
«KJIaCCOBOE MHTYUTUBHOE MPaBo»**. «ITHTYUTUBHOE MPaBO» B IICUXOJIOTUYe-
cKo¥t Teopum [TeTpaskUIIKOTO UCXOINUT U3 CYOBEKMUBUCMCKOU U UHOUBUAYANU-
cmuueckoli mpakmoseKu npaséoco3HAaHUsl, B TO BpeMs KaK yuyeHye OCHOBOIIO-
JIOKHMKOB MapKCK3Ma O KJIaCCOBOI CTPYKType 061[eCTBa HOCUT nN0c1ed08a-
meJibHO Mamepuaiucmuueckull xapakmep v nomMelaeT NpaBo He B YHUKAJIb-
HYIO MHAVMBUIYAIbHYIO TICUXUKY, @ B 005€KMUBHO CYU,eCmeayuyo coyuas-
Hyto cmpykmypy. He 6e3 ocHoBaHmit A. §I. BBIIIMHCKMIT YKa3bIBaJI Ha SKJIEK-
TUYECKM xapakTep yueHust PeiicHepa®. [leiictBuTenbHO, misg K. Mapkca u

55 Cm.: ITempaxcuykuti JI. M. Yxkas. cou. C. 392.
3 Cm.: BopwvkuH B. /1. Tlo3auTuBuUCTCKas Teopust mpasa B Poccun. M., 1978. C. 231.
35 CM.: BotwuHckuti A. 4. Bormpocsl Teopuy rocymapcTsa u mmpasa. M., 1949. C. 9.
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@. DHrenbca caMy OCHOBAHMSI BbIZ@JIEHNSI MHTYUTUBHOTO ITpaBa abCoMIOTHO
YYXKAbI IMATeKTUUECKOMY M UCTOPUYECKOMY MaTepuaan3My; B MapKCUCT-
KOJi OHTOJIOTUM TIpaBa HeT MeCTa MHAMBUAYAJIbHOMY IIpaBy-CIIpaBeInBO-
CTU, IEMCTBUTEIBHOCTh KOTOPOTO MOKOUTCSI UCKIIOUYUTENIBHO HAa BHYTPEH-
HeM yOexXIeHUM HOCUTes*.

[Tpr3HaHMe MPaBOCO3HAHMS IKCILTyaTMPYEeMOrO Kjacca MOJHOIeHHbIM
MHTYUTUBHBIM IIPAaBOM B ITOJIMTUKO-TIPaBOBOM yueHuu PeiicHepa 6b110 06Y-
CJIOBJIEHO ero npuHsaTreM no3unumn JI. M. IleTpaskniikoro B OTHOLIEHUN [IPY-
POIIbI TTpaBa KaK 0co000¥1 IBYCTOPOHHE (MMIIepaTUBHO-aTPUOYTUBHOI) 9MO-
LU, TEeVCTBYIOLIEN B Ipenenax UHAUBUAYAIbHOI NCUXUKN. TO, UTO «Kpac-
HbIl1 [leTpakmniKuii» He MPOBOANI KaUeCTBEHHBIX Pa3/IMunNii MeXAy ITPaBOM
¥ TIPaBOCO3HaHMEM (TIPaBOBOV UOEONIOTHUEN), IBISETCS MPSIMbIM CIeLCTBU-
€M «TICUXOJIOTU3alUM» TIOHSTHS TpaBa. 34,eCh Heb3s1 He TIPU3HATh IIPABOTY
A. §1. BIIIMHCKOTO, KOTOPBIV CIIpaBeAIMBO YKa3bIBaJl, YTO MaPKCUCTCKOE M0-
HMMaHMe IpaBa BCceraa npejnosaraet BO3Be/ieH1e B 3aKOH BOJIM 9KOHOMMYe-
CKU U TIOJIUTUYECKU TOCIIOLCTBYIONIEro KJ1acca, YT0, COOTBETCTBEHHO, UCKIIIO-
YaeT BO3MOKHOCTb Ha3bIBAaTh ITPABOCO3HAHNME MOABIACTHOTO U YTHETEHHOTO
kinacca mpaBoM*’. Uepes 30 jieT JaHHbBI KPUTUUECKITI apTyMeHT BHOBB OyIeT
BbICKa3aH B COBETCKOJi Teopuy IpaBa:.

Henb3s He OTMETUTD U HAJIMUME BHYTPEHHETO POTUBOPEUNS B CAMOV ITPU-
pofe MHTYUTUBHOTO MpaBa B TpakToBKe PelicHepa. C OHOV CTOPOHBI, Ipa-
BOBeJI, ObIT COMMAAPEH C aBTOPOM IICUXOJIOTMYECKOTO YUEHMS O TIpaBe, CUm-
Tas, YTO MHTYUTUBHOE ITpaBo (opMupyeTcs: U pa3sBUBAETCS CTUXUITHO, TIOT,
BJIMSIHMEM COLMAJIbHBIX YCAOBUI Cpenbl, pacIiUpPsIETCS] MOCPEICTBOM IICU-
XMYECKOTO 3apaKeHUs], PACIPOCTPAHEHNUS MUHTYUTUBHBIX IPABOBBIX IMOIUI
Ha BCE OoJj1ee MMPOKMIT KPYT CyObeKTOB. OUeBUIHO, UTO B 3TOM ITYHKTE CBO-
ero yueHus PejicHep (Boieq 3a [TeTpaskMIIKMM) UCXOAUT U3 CYyTyOO TICUXOJIO-
IMYeCcKOoi MPUPOIbl MHTYUTUBHOTO IpaBa, KOTOPOe CXO3Ke B Ipolieccax hop-
MMPOBaHMS ¥ paCIPOCTPaHEHMSI C TAKUM «yPOBHEM» (aCIIeKTOM) IpaBOCO3-
HaHUS, KaK TpaBoBas rncuxosorusi. C Ipyroit CTOpOHbI, UHTYUTUBHOE TIPABO
9KCIUTYyaTMPyeMOro KJIacca BbITIOMHSIET B yueHUM PejicHepa TUTIMUHbIEe QYHK-
LMY UOE0IOTUY — TI03BOJISIET OCYIIECTBUTD MOMUTUYECKYIO CAMOUIEeHTU DM -
KaIMio Kaacca, KOHCOMMAMPOBATh M MOOMIM30BATh €ro psibl, BOILIOIIATh B
COLIMAJIBHOM AeCTBUTEIBbHOCTH (BK/IIOUAS AeSITeIbHOCTh CY0B) Opee/ieH-
Hble UJleV ¥ MPUHLUIIBI, BBICTYIIATh UIEHbIM «3HaMeHeM» MOIUTUIEeCKOT
PEBOIOLM, SIBJISISICH «CBETSIEeCSI» TOUKOJ 1leJieHaIllpaBJIeHHOTO ABVKeHMS
K 06111ecTBeHHOMY Meany. OmHaKO BbITIOIHEHME TaKuX QYHKIINIA Tpenosa-

5% CMm.: Yenvyos-Bebymos M. A. ConanuctTiuyeckoe MpaBoOCO3HaHNe U YTOIOBHOE MPaBo
peBomonymn. Xapbkos, 1924. C. 17.

57 CM.: BotwuHckuti A. 5. Bompockl Teopuy rocygapcTsa u npasa... C. 11.

38 Cm.: Koswo6pa H. H. ConranmcTuyeckoe mpaBo 1 0b1iecTBeHHoe cosHaHme. Kues, 1979.
C.27.
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raeT COBEpIIEeHHO MHYIO TIPUPOAY MHTYUTUBHOTO TIpaBa: ICHOE OCO3HAaHUe
UAeHOro coaepskaHMsI HOCUTEISIMU KJIaCCOBOTO CO3HAHMS, Ile/IeHarpaB/IeH-
HO€ KOHCTPYMPOBaHMeE JO/IKHOTO ObITh OCYIIECTBIEHHBIM MOJIUTUKO-ITPaBO-
BOTO MJieasna, MOCTaHOBKY Liesieli U 3a4a4, JIETUTUMUPYIOLMX TOJTUTUUECKYIO
60pb0OY, HaM4Me «aKTUBHBIX aT€HTOB» UIEO0JIOTHM, CTTOCOOHBIX OCYIIIECTBISITh
pacrpocTpaHeHe COOTBETCTBYIOIIMX MPAaBOBBIX MIei MOCPEICTBOM IIpoTia-
raHIbl, UHIOKTPUHALIMM IMPOKUX Macc HaceseHust. OueBUIHO, UYTO Gopmu-
pyeMoe CTUXMITHO TIOJ BAUSIHMEM HaJIMUHbBIX COLMATbHBIX YCIAOBUI UHTYU-
TUBHOE ITPaBO KaK ITpaBoBas ICUXOJIOTMSI yTHETaeMOT0 Kjacca caMmo 1o cebe
He CITOCOOHO OCYIIECTBIISITh QYHKIMM UAE0TOTn™.

B 11e;10M ocTaeTcs He SICHBIM, KAKMM 00pa30M B IOJIUTUKO-TIPaBOBOM yue-
HUM PeiicHepa JocTUraeTcs MHTerpalys IMCUX0I0TMYeCcKoro 1 uaeoaormye-
CKOT'O «aCIeKTOB» MHTYUTUBHOTO MPaBa: KaK MOTYT ObITh CMHTE3MPOBAHbI B
eIIMHOE 1IeJI0e CTUXUITHOe (POPMMPOBaHME U LieJIeHAITPaB/JIeHHOE IBISKeHMe K
MOIUTUYECKOMY Maeasy, (pukcauys qeiiCTBYIONIMX B HACTOSIIIEM UHTYUTUB-
HbIX IIPABOBbIX SMOIIMIA U IPKO BbIpaskeHHasl HallpaBAeHHOCTh MHTYUTUBHOTO
TpaBa B Oyaylee, MHTYUTUBHO-TICUXOJIOTMYECKIIT XapaKTep cOCTaBa IpaBa-
CIIpaBeIJIMBOCTU U ero ¢puyiocodckoe, MOpaJbHOE U MCTOPUUECKOe 000CHO-
BaHMe. IHTYyUTMBHOE IIPaBO CTAHOBUTCS MOPAKAIOIIMM CO3HAHME «060POT-
HeM», CTTOCOOHBIM UyIeCHO ITpeoOpaskaThCsl U3 CTUXUIHO (GOPMUPYIOIIEiics
«B 6€CCO3HATebHO TUIIN» KOJIJIEKTUBHONM MPaBOBOI TMCUXOJIOTUM, HATIO-
nmobmue der Volksgeist iCTOpMYECKOi IITKOJIBI TIPaBa, B ITOIJIMHHYIO KJIACCOBYIO
MPaBOBYIO UJIE0JIOTHIO, HAIIPABJIEHHYIO B OyayIlee, BeAyIylo OTPOMHbIE Mac-
ChbI Ha CJIOM ITPaBOBOJi CUCTEeMbI 3KCIIYaTaTOPOB.

CJIO>KHO CITOPUTB C BbIcKa3biBaHueM . I1. ManmHOBOI 0 TOM, UTO «palyo
JIUIIb CUJIOBAS, CTyKeOHas GyHKums ayxa. To, uem “pacropsiskaeTcss” TOTMKa,
KYeTCSI 9yBCTBOM U MHTYULIME»*, [Ipo61eMaTUUHO OCIIOPUTD U TO, UTO «6e3
9JIEMEHTOB MeXaHM3Ma ITPaBOBO ITCUXOIOTUM HEBO3MOKHbBI H (OpMMUPOBa-
HMe UIe0JIOTUM, HU ee IeiiCTBeHHas poJib B KM3HM 001ecTBa»*!. Tem He me-
Hee Haimuye GYHKIMOHATbHO CBSI3M MeX/y ITpaBOBOI IICUXOIOTMEN U TTpa-
BOBOI1 /1€0I0THEN, IPU3HAHME TOTO, YTO B OCHOBAHUM e/ ICTBUS UI€0/I0TUN
MOJKET JIeKaTh ICUXOJIOTUUYECKMII MeXaHM3M, BOBCE He MCK/IIUaeT Heo0x0-
IMMOCTbH IeMOHCTpaLVy CItoco6a 06palie s SMOLMOHATbHO-UyBCTBEHHbBIX
06pa30oBaHMi1 KJIACCOBO¥ ITPABOBOJ IICUXOJIOTUY B COLIMATBHO 1€/ ICTBEHHYIO,
3IMOXaJ/IbHYIO 10 CBOMM CBepIlIeHUSIM ITPaBOBYIO UA€0I0THIO.

% CMm.: Hepcecamy B. C. ®uiocodus rpasa : yueb. 2-e u3g., mepepab. v mom. M., 2009. C. 315;
Auuxos K. Ilcuxonoruueckas Teopusi pasa // JHOUKIONEAVS TOCYAapCTBa M IpasBa : B3 T. /
nion, pex. I1. Cryuka. M., 1927. T. 3, Bbim. 5-6: O-4. Ct6. 590.

40 Manurosa U. I1. ®unocodust mpaBa 1 0puUaAMIECcKas repMeHeBTHUKa : MOHOrpadus. M.,
2020. C. 140.

41 Jlykawesa E. A. ConranucTnyeckoe MpaBoCO3HaHMe 1 3aKOHHOCThb. M., 1973. C. 128.
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