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KOH®NUKTONOTMYECKWE TMTPOBJTEMbI NMPABA

VIK 316.485

K BOITIPOCY O ®YHKIUSAX
COLUUAJJBHOI'O KOH®J/JIUKTA
(cTapsbiii CIOP HA HOBOM BUTKE MICTOPUMN)

A. B.TmyxoBa, E. A. IlenbTUXMHA
BopoHexcckuli zocydapcmeenHalli yHugepcumem
[Moctynuia B pegakiuio 1 mapra 2025T.

AHHOTaUVSI: CTAThSI MTOCBSIIIIEHA UCCTEIOBAHUIO TEOPETUKO-METOLO0IOTUYe-
CKMX TIPEATOCHIIOK K ITOSIBJIEHUIO CAMOCTOSITETbHO TeOPUU COLUATBHOTO
KOHQIIMKTA, [JTaBHbII TEOPETUK KOTOpoii — P. JapeHmopd. OCHOBHOI InHMET
IVCKYCCUIT BOKPYT MPOGJIeM COIMATbHOTO KOHGIMKTA OblJIa ¥ OCTAETCS €T0
(yHKIMOHANBHAS POJTh B OOIIECTBEHHBIX CYCTEMAaX. ABTOPBI CTaTbU MPEI0-
CTeperawT OT MOMbITOK BHOBb TAOYMPOBATh KOH(IUKT, CTUTMATU3UPYS €T0
KaK MCKJTIOYUTENLHO IeCTPYKTUBHOE Y HesKelaTe/IbHOe SIBJIeHMe, 0COOeHHO B
CUTYallUM CepPbe3HBIX BHI30BOB BHYTPMHAIVIOHAIBHON U MEXIyHAPOTHOI
cTabunbHOCTU. HanmpoTus, KOHGIMKT JIUIIb CUTHATU3UPYET O TOM, UTO BO3-
HUKAIOIIMe TPOTUBOPEUMSI HY’)KHO pa3peliaTb CBOeBPEMEHHO, OTKPBIBASI 10-
pOr'y COIMATBHOMY Pa3BUTHUIO ¥ 0OIIECTBEHHOMY ITPOrpeccy.

KiroueBble C/IoBa: COLMAIbHBIN KOHMINMKT, CTPYKTYpaIn3M, (QyHKIIMOHA-
J3M, QYHKIS, TUCOYHKIINS, TeEOPUST KOHGINKTA.

ON THE ISSUE OF THE FUNCTIONS
OF SOCIAL CONFLICT
(an old dispute at a new turn of history)

A. V. Glukhova, Ye. A. Peltikhina

Voronezh State University

Abstract: the article is devoted to the study of theoretical and methodological
prerequisites for the emergence of an independent theory of social conflict,
the main merit in the research of which belongs to Ralf Dahrendorf. The main
line of discussions around the problems of social conflict has always been and
still remains its functional role in social systems. The authors of the article
caution against attempts of tabooing the conflict again, stigmatizing it as an
exclusively destructive and undesirable phenomenon, especially in a situation

© T'myxoBa A. B., ITenptuxuHa E. A., 2025
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[nyxoBa A. B., MenbtnxuHa E.A. K Bonpocy 0 dyHKLMIX COLMANbHOIO KOHMANKTA. ..

of serious challenges to national and international stability. On the contrary,
the conflict only signals that emerging contradictions must be resolved in a
timely manner, opening the way for social development and public progress.

Key words: social conflict, structuralism, functionalism, function, dysfunction,
theory of conflict.

[Tpobnema KoHGIMKTA BCeraa IMpMHaAJIeskana K uuciay Haubosnee byHma-
MEHTaJIbHBIX U CJIOKHBIX BOITPOCOB KaK COIMATbHBIX HAYK B 11€JI0M, TaK ¥ I10-
JUTUYECKO COLIMIOIOTMY B YaCTHOCTY. PeaIbHOCTh HUKOT/IA HE Pa30YapOBbI-
BaJIa MCCIeAoBaTesieit OTCYTCTBMEM COOTBETCTBYIOLIMX OOBEKTOB MJISI U3Y-
YyeHMs: OMH TOMbKO XX BeK OTMeueH MacIITabHbIMM MaKpPOKOHMAMKTAMMU,
BKJTIOYAsI BE MMUPOBbI€ BOIHBI, MHOTOUMCIEHHBIMY PEBOTIOIMSIMM, BOCCTA-
HUSIMU, TIOJTUTUYECKMMY ITePEBOPOTAMMU U T.J1. XOTS MICTOPUSI MUPOBO¥A COLIM-
aJIbHOJ ¥ IIOJIUTUYECKOi MbIC/IV 60TaTa MHOTOUMCJIEHHBIMM HAOTIOAEeHUSIMMU,
CY>KIeHUSIMU U pa3MbILIIIEHUSIMM O TIPMUPOJIe U ITPOUCXOXKIEHUM pa3HOoOpas-
HBIX COI[MATbHBIX CTOJIKHOBEHMIA, TepBbIe KOHQUIMKTHBIE TEOPUY BO3HUKAIOT
TOJIbKO B KOHIIe XIX BeKa 1 CyI[eCTBEHHO PAaCXOISITCSI B CBOMX TEOPETUKO-Me-
TOHOJIOTMYeCKMX OCHOBaHMsX'. [lokasaTenbHO, YTO OCHOBHOI JIMHMEN pac-
KOJIa MeX/y CTPYKTYPAIMCTCKUM ITOAXOI0M K KOH(MIMKTY, IealonM I/IaB-
HbIi aKIIeHT Ha OObeKTMBHO BO3HMKAIINX CTPYKTYPHBIX ITPOTUBOPEUMSIX
KaK MICTOYHMKE ¥ OCHOBAHMSIX KOHMIMKTA, ¥ CTPYKTYPHO-(DYHKIMOHATbHBIM
TOAXOIOM, TPAKTYIOIIMM KOHQUIMKT KakK MaTOJIOTUIO M HapyllleHe CoLMab-
HOTO paBHOBECHSI, CTAHOBUTCS ITpobemMa (PyHKLMII KOHPIMKTA.

CoyuanvHotli KOHGAUKM: GYHKYUS unu oucyHKyus?

OYHKIIMOHAIN3M B UCTOPUY COLIMONIOTUY TPEACTABIIEH PSIIOM U3BECTHBIX
umeH: B. ITapero, 3. [[topKreiim u Apyrie, HO TIaBHBIM TEOPETUKOM I10 TIPaBy
cunrtaetcs T. [TapcoHc, co3aBIINii CaMyl0 aBTOPUTETHYIO COLIMOIOTMYECKYI0
TEOPUIO B 3HAMEHUTOI paboTe «CTPyKTypa COIMATbHOTO IeiCTBIUSI». DYHK-
IIMOHAMCTCKAS IKOJIA COLMOIOTUYECKON MBICJI OTMEeUY€eHa TeM, YTO paccma-
TpUBaeT TI00YI0 COLIMATBbHYIO ITPOOIeMY B KOHTEKCTe 6ecriepe6oitHOTo QyHK-
IMOHUPOBAHUS TIOJCUCTEM, PETYIUPYIOIINX PABHOBECHOE COCTOSIHME 00IIle-
CTBEHHOI CHCTeMBI B 11eJIOM. Tak, nesaTelbHOCTb BOCIIMTATENbHbIX YUpeKe-
HU, 06ecrieunBaIMX MPOIEeCC COLMAMMU3aIMN YeIOBEeKa, CTYSKAT HaTISI -
HBIM IIPUMEPOM ITOJIepPsKaHMsI paBHOBeCHsI B 0b61iecTBe Garomapst hopmu-
POBaHMIO COOTBETCTBYIONIMX YCTAHOBOK Ha cucTeMy. JIpyroii mpumep — mesi-
TeTbHOCTh 06pa30BaTeIbHbIX yUpPeXIeHIi, KOTOPbIe CIY>KaT YCBOEHUIO HOPM
Y LIEHHOCTEV MTOIUTUYECKON CUCTEMBI ¥ KOHBEHI[MOHAJIbHOMY MIOBEIEHUIO ee

! Cm.: Beyme Klaus von. Die politischen Theorien der Gegenwart. Eine Einfuhrung.
8, neubearbeitete und erweiterte Auflage. Wiesbaden : Westdeutscher Verlag GmbH, 2000.
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YyjeHoB ¥ T.7. Takas mapagurma yrnogoob;sieT 0611ecTBO OpraHn3My, KaxKIblii
OpraH KOTOPOTo paboTaeT Ha MoAAepsKaHye 06Ie 11eT0CTHOCTH.
HesaBucumo oT HayuyHOro nmpoduis mcciaemoBartessi, Oyob TO aHaIU3
MMKPO-, Me30- MJIM MaKpOIpOolleccoB, GYHKIMOHAIbHBIN MTOAXO0], OCHOBbI-
BaJICSI HA KpaifHel HeXXeIaTeTbHOCTY COLMATbHBIX KOH(IMKTOB KaK TAKOBBIX.
[To MHEHMIO €ro IpeICTaBUTeIel, HOPMAIbHOE COCTOSIHIME 001IIeCTBa — 3TO CO-
CTOSTHVME KOOITepalyy ¥ TapMOHMH, TIOAAe P3KMBAEMOE YETKO OIpeie/IeHHbIMU
POJISIMY MHAMBUIOB, TPYTIIT UM OPTaHM3aLMiA, BHITTOMTHSIOIVX COOTBETCTBYIO-
e 3agaun. Tak, peCcTaBUTeNb MHAYCTPUAIBHOM cotnosnorun . Maiio, co-
3/1aBasi CBOIO TEOPUIO «UeJIOBEUECKUX OTHOIIEHMIT», CETOBAI Ha TO, UTO pa3-
JIMYHBIE 10 CBOEMY BOCITMTAHMIO IPYIIITBI MAJIO PACIIOIOKEHBI K COTPYIHUYE-
CTBY APYT C IPYroMm; 60jee TOTO, UX YCTAHOBKM OOBIUHO IpPeosaralT paB-
HOAYIIIVE VIV Bpaskay, MMeolliie pa3pylnTeabHbIe MTOCTIeICTBHS JIs 00IIe-
cTBa. IHBIMM CJTOBaMU, pa3pyllieHne COIMATbHBIX CTPYKTYP ITPOMCXOINUT HE B
CUJTY BbI3PEBAOIIMX B X HEIPAX COLMATbHBIX ITIPOTMBOPEUMIA, a B CMITY HEKUX
TICUXOJIOTUUECKUX ITPUYMH, BKIIOUast MHAVMBUAYATbHYIO TTATOIOTHIO Y INIEPOB
MPOTECTHBIX TPYIIII (TIPEKIe BCEro, y MPO(COI3HbIX JINIEPOB, OPTaHM3YIOLINX
3a0aCTOBKM U TIpouMe KOH(MIMKTHBIE ITPOTMBOOOPCTBA HA MPEATIPUSITHUSIX).
[Tpu TakOM Moaxoae KOHMIMKT BOCIIPUHMMAETCS KaK IToMexa KOoorepauun
¥ eMy HY>KHO BCeMU CUJIaMU ITPOTUBOAEIiICTBOBATD, BIIOTh A0 MOAABIEHMSI2.
[Togo6Hasi IorMKa OT/IMYasIa BCe M3BECTHBIE YTOMM MIPOIIIOTO, PABHO KaK
U TIPAKTUKY TOTAIUTAPHBIX PEXKMMOB, KpaifHe HETEPIIMMBIX K Pa3HOTO poja
JI€eBMAHTHBIM OTKJIOHEHMSIM OT 3aJJaHHOTO ITOBEIeHYEeCKOTO IabioHa. [Tomu-
MO ITPOYEro, OHAa JIEXKUT B OCHOBE BCEBO3MOKHBIX IMTOTBITOK ITCUXO0TOTNYECKO-
T'0 OObSICHEHMST TIOTUTUYECKMX PACKOJIOB, K KAKOBBIM OTHOCUTCS M Klaccuye-
ckast pabora T. B. AmopHO «ABTOpUTapHAs IMYHOCTD», YTBEP)KIABILAsT HATMUME
B3aMIMOCBSI3M MEKIY aBTOPUTAPHBIM CUHAPOMOM ¥ (PaIICTCKMUM ITOBEIEeHM -
eM. Eciint 06bsSICHSITh KOHMIMKT CYTyOO0 IICUXOJIOTMUeCKUMIU TPUIMHAMM (OIM-
HaKOBBIMM MHAVBUAYAIbHBIMYM PACCTPOVICTBAMM), TO BPSIA, JI MOKHO OymeT
MIPOBECTH pa3andeHe MeXIY IesTeIbHOCThI0 KpMMMUHATbHBIX TPYIII ¥ pabo-
YMM ABUKEHMEM ; TICUXOTIATOIOT N U TIOJIUTUYECKOI OITo3uieit. TpakTys
(yHKIIMOHATbHBIV TOIX0A, Kak 6eCCIIOPHYI0 JOT'MY, ero aJIelThl ¥ IToc/ae0Ba-
TeJI MpeAJiaraloT MCUXOJIOTU3MPYIOIIe PEIeNThI U IIeHHOCTHBIE CY)XKIeHMS,
He 1aBasi OTBETA Ha IJIaBHBII BOIIPOC: KAKOBBI CTPYKTYPHbBIE TTPUUMHBI COLIV -
aJIbHBIX KOH(GIMKTOB 1 KAKOBO MECTO MOCAeIHMX B U€JIOBEUECKOI UCTOPUIA?

2 Conmonornueckue uccienoBanus 3. Maiio Bcerma Bench ¢ paspelnieHusi pykKoBOACTBa
MIPEeIPUSITIS U B COTPYAHUYECTBE C HMM, UTO HE MOTJIO HE CKa3aThCsl Ha KOHEUHBIX BbIBOIAX,
MIPeIOCTaBJISBIINXCS 3aKa3umKy. Llesb nccieoBanms, Kak paBuiio, 3aKIvanach B TOM, UTO-
ObI CITOCOGCTBOBATD Pa3pelIeHN o TPO6IeM MeHePKMEHTA. YCIIeX) TPUKIIJHbIX COLUATbHbIX
HayK [apasoKCcaabHbIM 06pa3soM «HaBpeIuU/IN» YMCTO aKaJeMMUIeCKUM MCCIed0BAHMSIM, [10-
CKOJIbKY MX aBTOPbI BO MHOT'OM JIMIIVJIMCh CBOOO/IBI BbIGOPA MCCIEN0BATENBCKUX 3aa4 U Te-
OpeTHYecKuX MpobieM, OTBeuast Ha Mpo6IeMbl CBOMX K/IMEHTOB.
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Cepbe3HyI0 MOMBITKY Pa3pelnTh 3Ty TEOPETUKO-METOHOIOTUYECKYIO AU~
JleMMY IpeAIIpUHSII U3BeCTHBI aMepuKaHcKuii couyosnor P. Meprton3. Ocra-
BasiCh QYHKIMOHAIMCTOM, OH JleJlaeT IIar HaBCTpeuy KOHGIVMKTHOMY BOCITPU-
SITUIO 001I[eCTBa, MPU3HAaBasi, YTO COIMaNbHbIe CCTEMbI He BCerja yCIelrHo
OYHKIIMOHMPYIOT (2 MHOTAA Jaske He QYHKIIMOHUPYIOT), UTO TIO3BOJISIET CUM-
TaTb KOHOIMUKTHI «CUCTEMATUIECKMMU TPOLYKTaMU COLIMATbHBIX CTPYKTYP»,
HarpuMep, pedepeHTHBIX IPYIIN AU MHCTUTYIMI. Ho MecTo 1 3HaueHue
TaKMX KOH(IMKTOB aBTOP He pacKpbIBaeT, BBOIS [IJiSI HUX HOBOE TOHSTHE —
«auchyHKIMs». OHO 0603HaUaeT HeKMe HabogaemMble MOC/IeICTBYSI, KOTO-
pbIe OC/IA0JISIIOT IMTPUCIIOCOOISIEMOCTD MM afaATITAIlI0 CUCTEMbI, HO BMECTe C
TEM CITOCOGCTBYIOT ee IMHAMMKE U M3MeHeHMUsIM. IHbIMM cJTOBaMu, pU3paKk
KOH(IMKTA MOCTEIIeHHO MPOHMKAET BINTyOb (YHKIMOHAIMCTCKOTO MOIX0-
Ila, B TOM 4ucie B BbiAeneHHbIe P. MepTOHOM MSITh TUIIOB MHAMBUAYAIbHOM
MIPUCIIOCOOISIEMOCTH K COLIMATBHBIM CUCTEMAaM, OIHUM M3 KOTOPbIX SIBJISIET-
CST «<MSTEX» VIIN «OYHT», T.€. Pa3HOBUIHOCTY OTKPBITOTO ¥ MacCOBOTO BHeE-
MHCTUTYLIMOHAIBbHOTO KOHQIMKTA.

[IpeomosneB HAMBHOCTDb CBOMX IPEIIIeCTBEHHMKOB B OTHOIIIEHM M 6€CKOH-
(bMKTHOTO COCTOSIHMS 001IeCTBa KaK HeKOei uaeanabHOi Moaenu, P. MepToH
BMeCTe C TeM COXpaHsIeT IPUBEPKeHHOCTb MHCTPYMeHTapuio GyHKIIMOHAb-
HOTO TI0JIX0/1a, XOTSI 3TOT MHCTPYMeHTapuit, 0COOEHHO B YaCTU €OMHOI CUCTe-
MbI LIEHHOCTE U CPeJICTB 0OIecTBa, IPEeIsITCTBYeT BbIXOAY aBTOpa Ha MOJI-
HOLIeHHBII aHa/IN3 KOH(QIVKTOB.

bosiee ynauHoit Ha 3TOM IyTU OKasajach norbiTKa JI. Kosepa, cospgaresns
KOHIIEIIMM TaK Ha3bIBAEMOTO «ITO3UTUBHOTO QyHKIIMOHATM3Ma»?:, SIBIsSISICh
YYEHUKOM He ToJIbKO P. MepToHa, HO U [. 3uMMernsi, OCHOBOTIONOXKHMKA TaK
Ha3bIBaeMOJi «[TOHMMAIOIIEel COLMOIOTUM», U OTTAIKUBASICh OT €T0 Pa3MbIIII-
JIEHUI 0 «pacrpsix», COMMPOBOXKAABIINMX BCIO UeJIOBeUeCKyIo 1ucToputo, JI. Kozep
aKTyaauM3upyeT NOTPeOHOCTh BO BHMMATEIbHOM OTHOIIEHNY K ITpobieMaTy -
Ke COIMAaIbHBIX KOHQIMKTOB U TOJBEPraeT akKKypaTHOI, HO yoenuTeabHO
KpUTHKe QyHKIMOHA/IN3M, BK/IIOUas ero rmaBHble aBTopuTeTsl (T. [TapcoHca,
otuactu P. MepTOHa 1 Ipyrux).

Omnpenensst KOHGIMKT Kak 60pb0Y 3a LIEHHOCTY U IIPUTSI3aHMSI Ha CTaTyC,
BJIACTb U MHbIE NebUIMTHBIE PeCcypChbl, B X0e KOTOPO¥ CTOPOHBI CTPEMSIT-
Cs HEMTpaIM30BaTh, MPUUMHUTD BPe[l WJIM YCTPAHUTb TPOTUBHMKA, JI. Ko3ep
OTJaeT MOJKHOE TOMY, UTO COLMabHble KOH(QIMKTHI MOTYT OBITh HE TOJTBKO
IUCHYHKIMOHATbHBIMMA (T.€. pa3pyLIUTENbHBIMM), HO U QYHKIMOHAIbHBIMMU
(co3umaTeTbHBIMM) [IJISI TOV OOIIEeCTBEHHO CUCTEMBI, B KOTOPOJ OHM BO3HM-
K/ 1 pa3BuBaioTcst. [Ipy aToM cama aucyHKIIMOHATBHOCTD He SIBJISIETCS, B

5 CMm.: Mepmon P. K. SIBHbIe U CKpbITbie GYHKIMM // AMepUKAHCKas COLMONIOTMYecKast
MBbICJIb : TEKCTHI / 110, pef. B. . [Jo6peHbkoBa. M., 1994. C. 379.
4 Kosep JI. ®yHKIMM colMaibHOTO KOH(MKTa / rep. ¢ aur. O. A. Hazaposoii. M., 2000.
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IIepPBYI0 OUepesb, CIefCTBMEeM arpeCcCBHOIO OBeleH)s UX YYaCTHUKOB, HO
€CTb (JIe[ICTBYE KECTKOCTY COLMAIbHON CTPYKTYPbI, UMIVIMLIUTHO UCK/II0YAI0-
11eit KOHQUIMKTBI KaK HeXXeaTelbHOe, TaTOIornyeckoe CollialbHOe SIBJIeHMeE.
Eciu 661 coliyanbHas CTPYKTypa AaBajia JIETMTUMHbBIN, UHCTUTYIIMOHATU3UPO-
BAaHHBII KJIAMaH [IJIsT 0C/1a0/IeHNsT 0011eCTBEHHOTO HAPSKeHMSI M CHUSKEHMST
MIPOTECTHOTO MOTeHIIMaaa HeJOBOIbHBIX IPYIIM, TO 1 (popMa MpoTeKaHMS KOH-
(nukTa 6bITa 6B MHOI, CKOpEe BCETO HeHACUIbCTBEHHOI. «AHAIM3 pas3ind-
HBIX TUTIOB KOHQUIMKTA U COLMATbHbBIX CTPYKTYP IIPUBEJ HAC K 3aKTI0YeHUIO,
YTO KOHMIMKT 6pIBaeT AMChYHKIMOHATIEH [IJIS TeX COIMATbHBIX CTPYKTYP, KO-
TOpbIe HeJOCTATOUHO UJIX BOBCE HETEPIMMBI IO OTHOLLIEHUIO K KOH(IUKTY,
U B KOTOPBIX CaM KOH(MIMKT He MHCTUTYLMOHAIM3UPOBAH, — IOAYEPKUBAET
JI. Kosep. — OcTpoTa KOHGINKTA, TPO3SIIEro “TTOJHbIM Pa3spbiBOM” U IIOAPbI-
BaIOIIer0 OCHOBOIIO/IAraoiye MPUHIUIIBI COLMATbHOM CUCTEMbI, HATIPSIMYIO0
CBsI3aHa C )KeCTKOCTbHIO ee CTPYKTYpbl. PABHOBECHIO 1TO0OHOI CTPYKTYPHI yT-
poskaeT He KOHQUIMKT KaK TaKOBOI1, a camMa 3Ta KeCTKOCTb, CIIOCOOCTBYIOIIAS
aKKyMYJISILIMM BpaskAeOHbIX YYBCTB 1 HAMPAaBJSONIas X BIOIb OJHO OCH,
Korja KOHMIMKT BCe-TaKy BbIPbIBAETCS HApYXKy»°. [[pyBeeHHas MTaTa 3Ha-
MeHyeT OueHb BakKHbIii 1 pelinTenbHblii mar JI. Kosepa ot chopMmupoBasiiie-
'O ero Kak ucciaenoBaTesis QyHKIMOHAIBHOTO MTOIX0/a B CTOPOHY GOJbIIIET0
BHMMAaHMS K CTPYKTYPHBIM ITPeAIIOChIIKAM COLMAMbHBIX KOHGIMKTOB U B3a-
MMOCBSI3Y MEXKIY COCTOSTHMEM COLIMATbHOV CTPYKTYPbI ¥ (HOPMOiT KOHGDINK-
Ta (peanuCTUYeCKUI/HepeamnCTUuUeCKni).

[TpmberHyB K aHAIN3Y MO3UTUBHBIX PYHKIMIT KOHGIMKTOB, JI. Kosep 06-
paliaeT BHMMaHMe Ha TO, YTO MOC/Ie[IHMEe BHOCST CBOV BKIaJ, B PYHKIIMOHM -
pOBaHMe COIMATbHBIX CUCTEM, TIOJOOHO POJISIM, IIEHHOCTSIM M MHCTUTYLIMSIM.
OH npefaraeT BIeYaT/ISIONINIA IepedeHb MoMe3HbIX QYHKIMIA, YKPeIUIsio-
HIVX MPOYHOCTh COLMAIbHOM CUCTEMBI. DTO (PYHKIMM TPYIIOCO3UAAHUS U
MHTEerpaluu; CHITUS HalpsDkKeHusT M CTabuiamsanyn; obyueHus mpaBuiam
COLMAIbHOTO MOPSIIKA ¥ MHAMKATOPA MPOYHOCTY OTHOIIEHUI U T.A.° BbIBO-
Il JI. Kozepa MakCuMManbHO CMeJI0 IPOABUHY/IN COLIMOIOIMYECKYI0 TEOPUIO
B CTOPOHY OTXOJla OT PAaBHOBECHOI MOJe/N COLMATbHON CUCTEMBI, CO34aH-
Hoi1 T. ITapcoHcoMm, 1 TpUOAM3WIN ee K 6ojiee IITy00KOMY MTPOHUKHOBEHUIO
B COLIMAIbHYIO TTPUPOAY KOHMIMKTOB, BKIIOUAs X (PYHKIMOHAIbHBIE MO0
IUCYHKIMOHATbHBIE TIOCTeACTBHUS.

HoBoi1 oTIIpaBHO TOYKOJ AaTbHEIIero MOCTYKeHUS CYIITHOCTU U QyHK-
LM COLMATIbHOTO KOH(MIMKTA CTaa KOHLIEMIMS M3BeCTHOTO HEMEITKOTO CO-
unosora P. [lapernnopda. [MocienHmnii mpeasoskmni paauKaabHO OTAEIUTD CO-
L[MOJIOTUUECKYIO TeOPUIO OT QYHKI[MOHATBHOM CUCTEeMHO MO/ienu 00IecTBa
Y COOTHOCUTD MOCTIeICTBHUS COLIMAMbHbIX KOHQUIMKTOB He C COLMaIbHOI CUC-

5 Kosep JI. Ykas. cou. C. 184.
6 Cm.: Tam xe.
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TeMOJ4, a C UCTOPUYECKUM MPOLIeCCOM Pa3BUTHUS Yell0BevYecTBa. «B kauecTse
onHOro 13 (pakToOpoB Be3Aecyllero Mmpoiiecca ColaJibHbIX U3MEHEeHU KOH-
(IMKTBI B BBICILIEl CTEIIeHM HeoOxoaumbl, — ucan P. lapennopd. — Tam, roe
OHM OTCYTCTBYIOT, IOJaBA€HbI MJIX K€ MHMMO pa3pellleHbl, M3MeHeHMs 3a-
MeJISIIOTCST U caepskuBatoTcs. Tam, rae KOHGOIMKTBI TPU3HAHBI U yIIpaBisie-
MBI, TIPOIIeCC M3MeHEeHMS COXPaHsIeTCs Kak MmocTerneHHoe passuTtue. Ho B jito-
60M C/Tydae B COIMaIbHBIX KOHMIMKTAX 3aK/II0UaeTCs BhIIAIOIASICS TBOpUe-
cKasi cusa obuiectBa. M Kak pa3 oTTOro, YTo KOHMIMKTHI BBIXOISIT 32 PAMKU
HaJIMYHBIX CUTYaIMii, OHU CJTyKaT KM3HEHHBIM 3JIeMEeHTOM 001ecTBa — Io-
I0OHO TOMY, KaK KOH(MIVKT BOOOIIIE SIB/ISIETCS 9JIEMEHTOM BCSIKOI SKMU3HM»'.

P. apennopd cTaj rpomosiskaTesieM TPaauliviy BbIAAIOIIMXCS HEMEIKUX
dunocodos — U. Kanra u I. I'eresst, a Tak’ke TEOPETUKOB MOJTUTUKO-COIINO-
jJormyeckoro aHanmsa — ot K. Mapkca no P. Apona u P. U. Mwica, npusHa-
BaBILNX IVIOAOTBOPHOCTh COLIMATbHBIX KOH(MIMKTOB U X COOTHECEHHOCTD C
MCTOPUYECKUM IIPOLieccoM. B ero MHTepripeTanuy coiuanabHble KOHGIMK-
ThI €CTb CTPYKTYPHO MOPOKIEHHbIE OTHOLIEHMS TPOTUBOPEUMIA MEXIY HOP-
MaMM ¥ OKUTQHUSIMU, MHCTUTYLIMSIMU U TPyIIIaMu. B o61mecTBax MOCTOSTH-
HO BO3HMKAIOT IIPOTUBOPEYMS, B TOM UNC/Ie ¥ aHTarOHUCTUUYECKMe (T.e. He-
MMPUMUPUMBIE), HO 3TO He CJIyualiHoe, a 3aKOHOMEePHOe SIBJieHle, YCTPAaHUTD
KOTOpOe€ IMPOMU3BOILHO HEBO3MOXHO. «B3pbIBUATHIN XapaKTep COIMATbHBIX
poJieit, OCHallleHHbIX MTPOTUBOPEUNBBIMU OKUIAHUSIMU, HECOBMECTUMOCTh
3HAUMMbIX HOPM, perMoHajbHble ¥ KOHdecCMoHa/lbHbIe pasanuus, CUucTeMa
COLIMAJIbHOTO HEpaBeHCTBAa, Ha3bIBaeMasli HAMM paccjoeHNeM, a TakKKe YHU-
BepcajbHble 6apbepbl MEKAY TOCTIOCTBYIOIMMMA U MOABIACTHBIMM 00Pa3yioT
colMabHbIe CTPYKTYPHBIE 3/IeMEeHTbI, HE0OXOMMO MTPUBOASIIIVE K KOHMINK-
tam. Ho OT TakuxX KOHMIMKTOB BCETa MCXOASIT MOIIIHbIE MMITY/IbChI, HAITPaB-
JIeHHbIe Ha TeMII, paIuKaJIbHOCTD 1 HaTIpaBjIeHMe COIMATbHbIX M3MEeHEeHUII»S.

Borpeku ycTosIBIIEMYCSI MHEHUIO, COLIMaTbHbIe KOH(MIMKTHI BOBCE He 005I-
3aTeIbHO JOJIKHBI OBITh HACMIBCTBEHHbIMM. CKOpee, HA000pOT, OHM MOTYT
OBITh JIATEHTHBIMMU MJIU SIBHBIMM, MUPHBIMY VIV CUJIOBBIMM U BbIPAXKaThCSI
B pa3JIMYHbIX popmax. «[TapiameHTCcKMe gebaThl U PEBOJIOLVS, IEPETOBOPbI
0 3apruIaTe 1 3a6acToBKa, 60ph0Oa 3a BJIACTD B IIaXMaTHOM KiTybe, ITpodcoro-
3€ WJIM TOCYHapCTBe — BCE 3TO (hOPMBbI ITPOSIBJIEHNST OJTHO BEJIMKOM CUJIBI CO-
[IMaTbHOTO KOH(MIMKTA, 3a7aua KOTOPOJt BOOOIIE COCTOUT B TOM, UTOOBI ITOJT -
Iep>XKUBaTh JKM3Hb COLIMATbHBIX OTHOLIEHUI, 00beIMHEHNUI Y MHCTUTYLINI,
a Takke pa3BUBATD UX»’.

7 [laperdopg P. Tporibl u3 yTonuu / niep. ¢ HeMm. b. M. CkypaToBa, B. JI. Biu3HekoBa. M.,
2002. C. 370.

8 Tam xe. C. 372.

9 Tam xe. C. 371.
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O6parmasice K monmutuke, P. lapeHnopd paccy>kmaeT 0 TpOTUBOPEUMM MEXK-
Iy TIPaBUTEIbCTBOM U OIITO3UIIMEN U oOpalaeT BHUMaHMe Ha GakTop mpu-
HYXIeHMS, CBOICTBEHHBIN BCeM MOIUTUUYECKUM opraHu3ainysam. [1o ero MHe-
HMIO, CMBICJT 9TO ITPOTMBOTIOIOXKHOCTY COCTOUT B TOM, UYTOOBI ITOAAEPXKUBATD
KM3Hb B MOJUTUYECKOM ITpoIlecce, pa3BeablBaTh HOBbIE yTU B MMPOTUBOpE-
UMSX U IUCKYCCUSIX U TEM CaMbIM COXPaHSITh TBOPUECKUIT XapaKTep yeaoBe-
yeckux o61recTB. To ke KacaeTcss KOHQIMKTOB B 9KOHOMMUYECKOT cepe min
B IOPUCIIPYAEHIIVM U BO BCEX OCTAIbHBIX OPTaHU3aIUSIX M MHCTUTYTaX. VIHbI-
MM CJIOBAMM, CMBIC/I M TIOC/IEICTBYSI COLIMATbHBIX KOH(IMKTOB 3aKTIOUAIOTCS
B TOM, UYTOOBI TTO/IIEPKMBATh MCTOPUYECKME M3MEHEHMS U CITOCOOCTBOBATD
00111eCTBEHHOMY Pa3BUTHIO.

Takum o6pasom, P. lapeHnopd ocyiiecTBisieT KPyTOii ITOBOPOT B COIMO-
JIOTMYeCKoi Teopun. Tesuc o ToM, YTO ITOCIEACTBUST COLIMATbHBIX KOH(MIMK-
TOB 3aK/IIOYAIOTCS B OAAEP’)KaHUM UCTOPUUECKUX M3MEHEeHUIA, TIpeATioaara-
€T, UTO BCSIKOE O6IIeCTBO B JTI060€ BpeMs MOIJIEXKUT M3MEHEHUSIM, IPUYEM BO
BCeX CBOMX YacTaX. PaiKaabHOCTb 3TOTO MPeII0N0KeH S OIIOMHSIETCS Cy-
SKIEHMEM O TOM, UTO KOH(IMKTBI He SIBJISTFOTCSI IPUUMHAMM COIIMATbHBIX U3-
MEHEHMI1: OHM OTHOCSITCSI K UMCITY (DaKTOPOB, OTIpeAensiionnx GopMbl 1 pas-
Mepbl U3MeHeH I, BCTIe[ICTBME Uero X HY)KHO pacCMaTpUBATh JINIIIb B KOH-
TEKCTe CTPOTO MCTOPMUYECKOI Mofen obiiectBa. ECiu B paMKaxX CTPYKTYp-
HO-(YHKIMOHAIbHOM Teopyuu KOHGIMKTBI ¥ U3MEHEHMSI pacCMaTPUBAIOTCS
KaK MaToJIOTUYeCKMe OTKIIOHEHUS OT HOPMAJIbHOTO COCTOSTHMSI pPABHOBECHO
CUCTEMbBI, TO JIJISI TeOpUM KOHMIMKTA, HA060POT, CTAGMILHOCTD M 3aCTOM Xa-
PaKTEPU3YIOT 0OIIECTBEHHYIO MATOMOTMI0. TeM caMbIM ITpo61eMa KOHQIIMKTA
” ero (PyHKLMIi TepexoauT M3 MaprMHAIbHOTO ITOJI0KEeHMS B paMKax (yHK-
LIMOHAIM3Ma B LIEHTP COLMOJIOTMIECKOr0 aHa/Im3a.

Bnarogaps P. [lapennopdy MHCTpyMeHTapuii KOHQIMKTHO Moenu 06-
1eCTBA MOMOTHWUIICS TPeMST BaXKHE MMM KOMIIOHEHTaMM : KOHDIUKT — 13-
MeHeHMe — IpuHyKAeHue. [lociegHee o3HavaeT, YTO 00IIeCTBA CIIAYMBAIOT-
Cs1 He IOCPeICTBOM KOHCEHCYCa, a C TOMOILbI0O TPUHYKAEHMSI, He yepe3 Bce-
ob1ee corracue, a MyTeM COIMaTbHOTO KOHTpoJist. CKa3aHHOe He 03HAYaer,
4TO 0011ecTBO He 06/1amaeT KaKoii-11nbo ob1elt e HHOCTHOM CUCTeMOIA, O -
HAaKO B KOH(PIMKTHOM MOJIe/IM 3HAaUMMble LIEHHOCTY B KaskKAbIii KOHKPETHbIN
MOMEHT SIBJISIFOTCSI TOCTIOCTBYIONIMMM, & He BCEOOIIMMM, U YTBEPKAAIOTCS
MPpUHYXKAEeHMeM (a TO M Hacuianem). TeM caMbIM Hacuiive oA iepXKuBaeT KOH-
(buKTHI, @ KOHQAUKTBI YCKOPSIOT M3MeHeHMsI. «Mbl rojiaraeM, YTO KOHMIUKT
Be3eCyIll, [TOCKOJIbKY Hacujue BCTpeuaeTCs ITOBCIOAY, I/ie TOIbKO JIFOAY 00b-
eIMHSIIOTCS B 00111eCcTBO. B hopmMarbHOM CMBbIC/IE B COLMATbHBIX KOHMIMUKTAX
peub Bceraa uaeT 06 0OCHOBAX MPUHYKIeHMs», — yTBepskaan P. Tapenmopd!©.

10 Tam ske. C. 357.
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B mocnenHee BpeMst MeTomoornyeckue ycraHoBku P. [Jlaperagopda momy-
YMUJIU CBOE JajibHelilee pa3BUTHe B paMKaxX UHAMUUECKOll COYuo102uU, Hau-
60s1ee IPKUM MPEICTaBUTEIEM KOTOPOJ SIBISIeTCS QPaHIy3CKIUI TTOTUTIYE-
ckuit couyoror A. TypeH. KoHIIeHTpUPYsICh Ha M3yUeHU COBpeMeHHbIX hopM
COLIMAIbHBIX KOH(IMKTOB, OH MCXOANT M3 TO¥ Ke IMXOTOMMUM IBYX TPYIII CO-
LMaabHbIX poseit, uto u P. [lapeHmopd, T.e. yripaBasionux 1 yrpasisieMbIx. [1o
MHEHMI0 GPaHITy3CKOTO YUYEHOT0, M3y4aTh HY>KHO He KJIacChl CaMu 110 cebe, a
X OTHOLIEHUS KaK COUMAIbHBIX aKTOPOB, KOTOPbIE HEJb351 CBECTU HU K KOH-
KYPEeHIIV, HY K IIPOCTBIM ITPOTUBOPEUMSIM, HO JIUIIb K peaTbHOMY KOHQINK-
Ty MEKIY FOCITOACTBYIOIINM KIaCCOM, ITPYCBAUBAIINM ce6e MCTOPUYHOCTD
Y VICTIOJTB3YIOLIMM €€ B CBOUX LIeJISIX M MHTepecax, M MOAYMHEeHHBIM K/IaCCOM,
COTIPOTUBJISIIOLLMMCS STOMY TOCIIOCTBY M OCIIaPUBAIOILYM ITOMBITKY IIPUCBO-
€HUSI TIPOTUBHMKOM COLMAIIbHONM OVHAMMKU. B COBpeMeHHBIX COLMAIbHbBIX
Y IOJTUTUYECKMX KOHMIMKTAX TPOTUBOCTOSIHYE HOCUT HE TOJTBKO MOJTUTIYE-
CKU VTV 9KOHOMMYECKMIA, HO ¥ KYJIbTYPHBIN XapaKTep, i [JTaBHBIM 00bEKTOM
COMPOTMBIIEHMSI BBICTYIIA€T TEXHOKpAaTHUUecKasi JoMuHaumsi!!. B crydae Tako-
ro MoAX0/a 00IeCTBO MpeCTaHeT Mepe 1cciefoBaTeneM He yepe3 Mpu3My
COLIMAIbHOM CTPYKTYPHI (T.€. Uuepe3 CTaTUKY), a Uepe3 COUUAIbHYIO AUHAMMU-
Ky, uepe3 UCTOpuUYecKoe IBVsKeHNe (MCTOPUYHOCTD).

TakoBbl, B 0011[eM 1 11€JI0M, pas3/inumst MeKIy Teopyeii KOH(QIMKTa 1 paBHO-
BECHOJ1 MOZIeJIbIO 00111eCTBA, IPeIJIOKeHHOM TeOpeTUKaMM CTPYKTYPHO-(PYyHK-
[[MOHAJILHOTO MoAXo/a. B m060M 0611iecTBe, COrmacHo KOHMIMKTHO MOAeNH,
JIOJKEH HaJIMUeCTBOBATD ITOCTOSTHHbBIN KOHQIMKT OTHOCUTEIbHO IIeHHOCTel
U TIOJIUTUYECKUX UAei. HerpepblBHbIE M3MEHEHUS U pa3BUTHeE IIPOUCTEKA-
IOT U3 COCTOSIHUSI OTKPBITOCTU U HEOIIpeAeNeHHOCT!, CBOVICTBEHHOM COBpe-
MEHHBIM COLIMATbHBIM cUcTeMaM. boee Toro, KOHQIMKTHASI MOJIE/b O0IIIe-
CTBa — KakK IOJIe3HbIVi MHCTPYMEHT HayYHOTO aHa/IM3a — BbICTYMAET MOJHO
MIPOTYBOTIOIIOKHOCTBIO €r0 yTonmueckoil (6eckoHGIMKTHO) Momenn. [To-
CJIeHSIST ICXOIUT U3 TIPEATIoNaraeMoro (MIy skeJlaeMoT0) COCTOSTHMUSI o011ie-
CTBEHHBIX OTHOIIIEHMI, KOTOPOE CBOOOIHO OT KaKuX ObI TO HM OBLIO ITPOTH-
BOCTOSIHUIT ¥ CTOJIKHOBEHMA, CITOCOOHBIX YIPOXKATh CTAOMIBHOCTY CUCTEMBI.
Counonorn4yeckuii aHaan3 CoOLMUaJbHOM CTPYKTYPBI M pa3MekeBaHUIA, CyIle-
CTBYIOIIMX B ee Hefipax, OIpoBepraeT peaibHOCTb CYIeCTBOBAHMS ITOI06HO-
rO poja OOIIeCTBeHHBIX CUCTeM 2,

OueBUIHO, YTO JIJIs1 OObSICHEHMS COI[MOIOTMYECKIX ITPOOIeM MCCIeIoBa-
TeJISIM OAVHAKOBO He0oOXoAMMa Kak paBHOBeCHasl, Tak ¥ KOHQUIMKTHAs MO-

1 CMm.: Ancap I1. CoBpemeHnHas coryonoryst. I11. 6 / Couponornueckue uccaenoBanust. 1996.
Ne8.C.111.

12 «<KTO X0UeT IOCTUTHYTh 0611ecTBa 6e3 KOHGINKTOB, TOMY ITPUIETCS JOOUBATHCS 3TOTO
IOCPeICTBOM Teppopa U MOJIUIIENCKOTO HaCUIHsI, 160 cama MbIC/Ib 0 6eCKOHMIMKTHOM 006I11e-
CTBE eCTb aKT HACUJIUS TI0 OTHOIIEHUIO K Ye/IoBeUYecKoit rpupone» (Japerdopg P. Ykas. cou.
C. 374).
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Ileib 0011IeCTBA, IMTOCKOJIbKY CTAOMIIBHOCTD M M3MEHEeHMe, MHTEeTrpamys 1 KOH-
kT, QyHKIMS ¥ UCPYHKIMS, KOHCEHCYC M IIPUHYKIEeHME TTPeACTaB/IsSIOT
co6071 1Ba paBHO3HAYHBIX acIIeKTa 001eCTBa, AMATEeKTUUECKY ITPUBSI3aHHbIX
IPYT K OIPYTY M JIUIIb B TAKOV KOMOMHALIMM OMMCHIBAIOLIMX OOI[eCTBEHHbIE
TIPOIIeCChI OosIee MM MeHee McUeprbiBaonmm oopasom . «<Kak ¢pusmk He Mo-
SKET PeIINThb OTAEeTbHbIe TTPO6IeMbI TOJBKO JOITYIIEHMEeM BOJIHOBOTO Xapak-
Tepa CBeTa, HY>KIasICh JIJIs1 OObSICHEHMS IPYTUX MPOO6JIEM B KOPITYCKY/ISIPHOJ
M KBAHTOBOJ TEOPUU, TAK U B COLIMOJIOTUY €CTh ITPO6IeMbI, KOTOPbIe MOX-
HO aJIeKBaTHO PEeIIUTb ITPY ITOMOIIM MHTETrPallIOHHOM TeOPUN, U eCTh JIPY-
rve Mpo6JIeMbl, IJISI OCMBICJIEHNST KOTOPBIX TpeOyeTcst Teopust KOH(IMUKTA, —
cuntan P. lapengopd. — O6e Teopuy MOTYT B a/ibHeliIIeM paboTaThb C OHM-
MM U TeMU XKe KaTeropusiMu, HO aKIeHTUPYIOT OHU pa3/iMuHble aceKThbI»!4.,
B TO BpeMs Kak [IJIs TEOPUM MHTErPaIy 00IIEeCTBO MOJ00HO JUINIICY, B KO-
TOPOM BC€ 3JIeMEHThI HATTOMMHAIOT 3aMKHYTO€, 3aKPYIJIEHHOE eIMHCTBO, Te-
opust KOHQUIMKTA pacCMaTpuBaeT 06IIeCTBO CKOpee Kak rurep6osry, KoTopast
MMeeT OAVHAKOBbIe TOpsiuye TOUKM, HO OTKPbITA BO MHOTMX HaIlpaBIeHUSIX
¥ SIBJISIETCSI TT0JIEM HAIlPSKEHUST OTpeeIeHHbIX CHUT!S,

Kak coedunsams pasdeneHHvie obujecmsa?

B coBpeMeHHOM IOMUTUYECKOM AUCKYypCe MarucCTpajbHbIM BOIIPOCOM
BHOBb CTAHOBUTCSI BOIIPOC O COOTHECEHHOCTY €IVHCTBA M MHOTO00Opa3us,
CIIJIOUEHHOCTU U pasfeneHusi, UHTerpauuy u KoHdbiaukra. [omyaspHo (XOTs
1 He 6ecCIIOpHO) MOHSTHME «pa3jle/ieHHbIe 001IecTBa», cuabHas auddepeH-
LMalusi KOTOPbIX pacCMaTPUBAETCsl KaK KOH(GIMKTOTeHHBIN (aKkTop, yrposka-
I0IIUiT 06IIeCTBEHHOV CTaOMIBHOCTM!®. OTBETOM Ha 3TOT BbI30B BBICTYTIAET
TpeboBaHMe obecrieueHus 00IeCTBEHHO CINIOYEHHOCTHM KaK OJI0KMpYIole-
ro MexXaHM3Ma paccemMBaHMsI 001IeCTBeHHO 3Hepruu. Kak oTMeuaeT M3BeCT-
HbII HeMeIKui1 TouTosor SIH-BepHep Mriosiep, B [epMaHMM CJTIOBO «CIJIOUEH-
HOCTb» C 2015 T. «TIepeXXuBaeT MopasuTeIbHbI 6yM, KOTOPOMY He MOKeT ObITh
rapasiienei B Apyrux neMokpaTusix»'’. IIpu aTom TpeboBaHMe CIVIOUEeHHOCTU
KaK TaKOBOE Ka)KeTCSI CaMOOYEeBMIHBIM U Jaske 6aHaTbHBIM, OHAKO BO3HM-

13 CMm.: I'myxosea A. B. TlonuTuyeckye KOHQJIMKTbI: OCHOBAHMSI, TUITOJIOTUSI, AMHAMMKa (Te-
OpeTUKO-MeTOoo/Iornueckuii aHanus). Msa. 2-e. M., 2010. C. 41.

4 Dahrendorf R. Zu einer Theorie des sozialen Konflikts // Zapf W. Theorien des sozialen
Wandelns. Konigstein, 1979. S. 116.

15 Cm.: Ibid. S. 116.

16 Cm.: Mau Steffen, Thomas Lux, Linus Westheuser. Triggerpunkte. Konsens und Konflikt in
der Gegenwartsgesellschaft. Berlin, 2023; ITonuTtuyeckass UAEHTUYHOCTb U MTOJIUTUKA UIIEH-
TUYHOCTH : B 2 T. / [0TB. pef. 1. C. CemeHneHko]. M., 2012. T. 2, ineHTUYHOCTb U COLIMATbHO-
nonutudeckne ndmeHeHus B XXI Beke.

17 Jan-Werner Muller. Freiheit, Gleichheit, Zusammenhalt — oder: Gefidhrdet "Identitatspolitik”
die liberale Demokratie? Essay // Aus Politik und Zeitgeschichte. 2021.25 Juni.

XYPHA OPUONYECKOM AHTPOMONOTMM U KOHOAMKTONOTMM 'I 5
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




[nyxoBa A. B., MenbtnxuHa E.A. K Bonpocy 0 dyHKLMSX COLMANbHOrO KOHMANKTA. ..

KaeT BOITPOC O TOM, KaKMM 006pa30M MPU3bIB K CIIJIOUEHHOCTY COTJIaCcyeTcsl C
IPYTUM LIEHTPAJIbHBIM ITOHSITMEM B AMCKYPCE, 8 MUMEHHO C KYJIbTYpOii neba-
TOB M IMCKYCCUIi B paMKaXx IeMOKpaTUueckoro pexxuma. «[foromy uTo, Kasza-
JI0Ch ObI, He caM KOHGIMKT ITPeACTaBIIsIeT OMTaCHOCTD JIJIsSt 00IIeCTBa; CKopee,
OH BCeI[eJI0 3aBUCUT OT TOTO, KaK OH Oy[IeT MHUIIMMPOBAH U TIPU KaKUX YCJIO-
BUSIX OH MOXKET OBITh yperyaupoBaH»'é. He B mociegHIOw0 ouepeib 3TO OTHO-
CUTCS K «ITOJIUTUKE UTEHTUUHOCTI», KOTOPasi, KaK MHOTA YTBEPKAAIOT KPy-
TUKW, BHOCUT TaKO ke BKJIa, B pacKoJI 00IIeCTBa, KaK ¥ IIPaBbIi MOITY/IM3M.

[ToyeMy MOMUTUKA UAEHTUIHOCTY, KaK ¥ MHbIE TPYIIIIMPOBAHMS JIIOIEN,
BO3HMKAIOIIIE B COBPEMEHHBIX CJIOXKHBIX 00IIeCTBAX, BbI3bIBAET MOJ0OHBIE
CTpaxy M KakKuM 00pa3oM IIpeaIiosaraeTcs JOCTUKEHME CTONb JKelaeMoii
CIJI0YEeHHOCTU? Pa3Be He SBJISIOTCSI MHOTOWIOMHOCTD, TeTePOreHHOCTh, pa3-
JINYMSI TOV TKaHbIO, U3 KOTOPO¥ chopMIMpOBasICS IPOrpecc ueaoBeyecTna?

CIUTOYeHHOCTH (eIMTHEHME), €CJIV TTOAXOIUTD K Heli ¢ GMI0codCKUX 03U~
LIMA, IBJISIETCSI HOPMATUBHO 3aBUCUMbIM, TIOJIUTUYECKY 1 MOPAJIbHO HEOoIIpe-
IeJIeHHbIM TTOHSITeM. Kak M3BeCTHO, CIIJIOUeHHBIMM MOTYT ObITh KaK KpUMM-
HaJIbHbIE WM MadyO3HbIe IPYTIIbI, TAK ¥ OOIIHOCTH, CBSI3aHHBIE UAESIMU CBO-
60bI ¥ paBeHCTBA. [IJIs1 TOro, YTOOBI He ITpeBPallaTh ITOHITE «CITIOUeHHOCTh»
B 3aKJIMHaHMeE, CIIOCOOCTBYIOIIEE 3aTYIIEBbIBAHUIO PEAIbHO CYIECTBYIOIIVX
MIPOTUBOPEUMIi  KOH(DIMKTOB, €Tr0 He0OX0IMMO BCTPOUTH B O0JIee MMPOKMit
KOHTEKCT IIeHHOCTeli. [T1aBHast cpeiy HUX — LIIEHHOCTbh CBOOOAbI 1 KOHMINUKT
Kax ee rmposipyieHne. «KKoHQIMKT — 3T0 cB06OIax», «/TMbepabHast 1eMOKPATHS —
9TO IPABUTEIBCTBO Uepe3 KOHGIMKT»: 3Tu ¢1oBa P. [lapennopda, HalmcaHHbIe
B 1970-e 1T., ceromusi naske 60siee akTyaJabHbI, Y€M IT0JIBEKA Ha3a”.

1 B 3TOM HET HUYETO YAMBUTEIbHOIO: TOCYaPCTBO SBJISIETCS IeMOKPATH -
YyeCKMM MMEHHO B CYJTY HAJIMYMSI B HEM TTIopaau3mMa. Eciiu 661 Bce Tioau ay-
MaJIy OIVTHAKOBO, BPSIJI /I BOSHMKIIM KaKye-To KOH(PIMUKTHI. HO B TaKOM CITy-
yae, BEPOSITHO, He ObLIO ObI HEOOXOAMMOCTH B IOCPEIHMUECKMUX TEMOKpa-
TUYECKUX MHCTUTYTAX, TTOCKOJIbKY X TIpeAHa3HaueH)e KaK pa3 ¥ COCTOUT B
TOM, UTOOBI TEPIIETh PA3HOIIACKS, 8 KOH(IMKTHI pa3peliaTbh MUPHbIM, IIUBU-
JM30BaHHBIM ITyTeM. Kak 13BeCTHO, IJTaBHBIM CITOCOO0M SIBJISIETCSI TPUHSITHE
MaykOpUTaPHBIX pelleHnit Ha BbIOOpaxX, KOTOPbIM JOJIKHO ITpeaIiecTBOBaTh
roapo6HOe 06CYKIeH e IMOTUTUUECKOTO coaepkaHmsl. Vi31oM1HKa JeMOoKpa-
TUM 3aKJTI0YAETCS B TOM, UYTO HMKaKMe BbIOOPBI HE MOTYT OBITh MTOCTETHUMU
Y KaKIbI/ KOHPIMKT MOKET MOBTOPUTHCS B XOME CIEAYIOIIEr0 TOJIOCOBAHMS
1 OBITH pellieH Mo-Apyromy. ToJIbKO TaKMM 00pa30M ITpOUTrpaBIie, KOTOPbIe
Bceraa 6yayT CyIeCcTBOBATh B MPeICTaBUTENbHON JeMOKPATUY, MOTYT B3SITh

18 Jan-Werner Muller. Op. cit.
19 Cm.: Dahrendorf R. Op. cit.; Idem. Der Wiederbeginn der Geschichte. Vom Fall der Mauer
zum Krieg im Irak. Reden und Aufsatze. Muenchen, 2004.
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Ha cebsI poJib 3aKOHHOJ OTITO3ULINY, KOTOPast KpUTUKYET ITPaBUTEIbCTBO, HO
He MOoJpbIBaeT HOPMBbI U TIPOILIeAYPbI CAMOI IeMOKpaTUYeCKo cucTemMbIZ,

C mpyroit CTOpOHbBI, HUKYAA He 1cue3aeT TpaauIMOHHOe TIpefcTaBieHne
0 TOM, UTO C KOH(GIMKTOM MOXXHO CIIPaBUThCS, IIOABUB €ro HocuTesneit. bo-
Jiee TOTO, Ha HOBOM 3Talle MMPOBOTO Pa3BUTHSI, XapaKTePU3YIOIIErocs 0C060i1
CJIOKHOCTBIO ¥ MHOTOOOpa3yeM BbI30BOB, HACJIAMBAIOIIVIXCS IPYT Ha ApyTa, a
TaK)ke BbICOKOJ CKOPOCTHIO COIMAIbHOTO BpEMEHM, BOSHUKAIOT IIPOGJIEMBI,
KOTOpbI€e TPYIHO PEIINTh OOBIYHBIMM A€ MOKPATUIYECKMMM MeTogamu: «Jlaske
COXpaHeHMe MPaBOIOPsSIAKA IOYTY HeM30eKHO TPeOyeT aBTOPUTAPHBIX Mep»2L.
BoT moueMy nmpopoyecKum BUIUTCS Ha3BaHMeE CTaThy, OITyOIMKOBaHHO P. [la-
peHnopdom B camom Hauase 2000-x rT., «Ha rnmopore aBTOpUTapHOTO BeKa»:
aBTOD NpenBuUAesn YCWIMBAKIIMICS BbI3OB PACTYIIETO COUMATBHOTO U KYJb-
TYPHOTO MHOTO00Opa3sust ¥ peAocTeperaa OT Hero CBOMX COBPEMEHHMKOB.

CerofHsI yrpo3y 00I1eCTBEHHOMY eIVTHCTBY BUISIT B IPUBEPIKEHIIAX MOV~
TUKU UIEHTUIHOCTH, KOTOPBIX OOBUHSIIOT B TOM, UTO OHM BEIYT CEOS CJIMII-
KOM CaMOYBE€PEHHO U He IPUAEeP>KMBAIOTCS ITPaBUJI 1€ MOKPATUUECKOI UTPBI.
BmecTo TOTO0, UTOOBI MPU3HATH APYTYIO CTOPOHY B KaueCTBe 3aKOHHOTO IapT-
Hepa B KOH(JIMKTE, eT0 TYT Ke «OTMEeHSIIOT», U «OTMeHEeHHbIe» yke He JOITy-
CKAIOTCS Aake K yUaCTUIO B CJIETYIOIINX AebaTax, He TOBOPS YK€ O BO3MOJXK-
HOI1 mobeie Ha BhIOOpAX.

[Tomo6HY0 HAMPSDKEHHYIO CUTYAIMI0 HePeaKO OOBSICHSIIOT TeM, UTO TTpe-
METOM CIIOPOB BCE Yallle CTAHOBSITCS He MaTepyalbHbIe MHTEPEeChI, 00CY>KIATh
KOTOPBbI€ B IPOIIIOM MOKHO ObIIO OTHOCUTEILHO 6€33MOIMOHAILHO, HO MIeH-
TUYHOCTU, KOTOPbIe OYE€Hb TPYAHO MPUMMUPUTDL UM CBECTU K KOMIIPOMMUCCY.
Criopsl 0 MOBOAY UAEHTUYHOCTH, KaK YKe TOBOPWIOCH, HepeaKO 3aKaHYMBa-
F0TCSI MOPAJIBHOM AVICKpeauTAaI el ¥ OTHBIM UCK/IIOUeHeM IPYTOM CTOPOHBI.
VM B 3TOM OITHAKOBO ITpeyCIiesin 1 IpaBble MOMY/IMCTbI, GaKTUYeCKy ImpeBpa-
TUBIIINE «KYJIBTYPHYIO 60pbh0OY» B CBOIO IMTOIUTUUYECKYIO OM3HEC-MOIEb, U Jie-
BbIe, OJIEPSKMMbIe CTPEeMJIEHMEM K IMPU3HAHUIO BCE 60j1ee HeOOBIYHbBIX UIEH-
TUYHOCTeN. «He MaTepuanbHbIe MHTEPEChI, HO MOPAJIb U KyJIbTYpPa CTAHOBSITCS
IJIaBHOJ apeHOoi MOIUTUYeCKUX 1e6aToB», — oTMeuaeT S.-B. Miojiep??.

Pe3ko 060CTpUBIIMECS TTOIUTUYECKIME CITIOPbI U AUCKYCCUM TTOPOKIAIOT
YTPO3y MOTEPSITh HEKMIT OObeAVHSIIOMIVI 3JIEMEeHT KaK B TTOIUTUYECKOM JM-
CKypce, TaK ¥ B 00ILECTBE B II€JIOM, [TOCKOJIbKY PeajTbHbIMU JKePTBAMU ITO
PUTOPUUECKOiT 60PBHOBI «3a BO3POKIAEHME» CTAHOBSITCS paboune U COLyab-
HO He3alullleHHbIe IO HacejaeHMs. JIeBble aKTUBUCTDI, 3al[MKJI€HHbIe Ha
TpebOBaHMSIX «Pa3HO0Opa3MsI», CUCTEMATUUYECKM OTBIEKAIOTCS OT COLMAJIb-

20 Muller Jan-Werner. Op. cit.

2 I'myxosa A. B. TlonmuTuueckast HayKa Iepef; BbiI30BaMy PacKOJI0TOro Mupa (KOH(IMUKTO-
JIOTMYEeCKoe u3MepeHue) : MoHorpadust. Boponex, 2024. C. 5.

22 Muller Jan-Werner. Op. cit.
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HOT'0 BOIIPOCA, YeM BHOCST CBOJ BKJIaJl B HapacTaHye HeJOBOJIbCTBA U COLM-
QJILHOV HATIPSI)KEHHOCTU.

«IIBeTyIliee MHOrooGpa3ye» COBPEMEHHBIX CJIOXKHbIX O0IIECTB, XapaKTePH-
3YIOUIMUXCS MHOXKECTBEHHBIMY JIMHUSIMU pa3MekeBaHUI, BOCITPUMHUMAEMBbIX
3a4aCTyI0 KaK yrpo3a 0011leCTBeHHOMY eIMHCTBY («CIIJIOU€HHOCTM»), aKTyaIn-
3MPyeT MHOT'VE U3 TTOJIOKEHU T TEOPEeTUUECKOI KOHQIIMKTOIOTUM, OCOOEHHO B
yacTu QyHKIIM KOHPIUKTOB. Borpekn pacxoxkeMy MHEHMIO, TTOCTeqHE MO-
TyT CIIOCOOCTBOBATH HUBEIMPOBAHUIO MJIU YCTPAHEHUIO Pa300IIaloNMX d7e-
MEHTOB ¥ BOCCTAHOBJIEHMIO enuHCTBA. Eciu B pe3ynbraTe KOHGIMKTA B OT-
HOLIEHUSX MEeXIYy CTOPOHAMU HACTyMaeT paspsiKa HAMPSOKEHHOCTH, TO OH
CaM CTAaHOBUTCS MHTErpaJibHOM YaCThIO OTHOIIEHMIA U BBITIOIHSIET CTAOMIIM -
3upylonyto PyHKIM0. BMecTe ¢ TeM B pe3yabTaTe KOHOAMKTA He JOIKHBI 3a-
TParmBaThCs OCHOBBI, HA KOTOPBIX CTPOSITCSI OTHOIIEHMSI, T.€. 6a30BbIii 1IeH-
HOCTHBI KOHCeHCYC. OTKpPbIThIE 00IEeCTBA, JOIMTyCcKast KOHMIMKTBI, CO3IaI0T
3aIIMUTY TTPOTUB TeX U3 HUX, KOTOPbIE YTPOKAIOT 6a30BOMY KOHCEHCYCY (T.e.
6a30BbIM 1IeHHOCTSIM). [lepeceueHrie KOHGOIMKTHBIX TUHUI MEXIY MHOKe-
CTBOM Pa3JIMUHBIX IPYIIIIOBBIX MHTEPECOB HEMTPAIN3YET UX NECTPYKTUBHBIN
MOTEHIIMAJT ¥ TPENSITCTBYET PACKOJTY MO OJTHOVi-eIMHCTBEHHOM TMHUN. «I10-
raleHHbIe» TaKMM 06pa3oM KOH(MIMKTHI «CIIMBAIOT BOEIMHO» COIMAIbHYIO
TKaHb 00I[€CTBEHHO CUCTEMBI.

Takum 06pa3om, B COLIMOIIOTMUYECKOM aHa/IM3€e YeJI0OBeYeCKOro ooIecTBa
IPOCMAaTPUBAIOTCS B JIMI]A, OLMHAKOBO peaibHbIX B KOHKPETHBIX UCTOPU-
YeCKMX 00CTOSTENbCTBAX : JINIIO CTVIOYEHHOCTM, TAPMOHUM U CTAOMILHOCTY U
JIIO Ae3UHTerpanun, KOHQIMKTA U u3MeHeHui1. [lepBoe o Bcerga 6bu10
Y OCTaeTCsl BOKAeJIeHHOV MeUTOl 0 TaApMOHMYHOM CYIIIeCTBOBaHMM B G1aro-
CJIOBEHHOM JIOHE OOIIVHBI («ApKagumn», B TepMmuHoaoruu Y. Kanra). Bropoe
JIMLIO 3CTeTUYECKY MeHee IIpUBJIeKaTelIbHO, YeM [1epBoe, OLHAaKO OHO IT03BO-
nsieT 6osiee aJIeKBaTHO MCCIEI0BATD Y OOBSICHSITh COBPEMEHHYIO COIMATbHYIO
peanbHOCTD, IeperoIHEHHYI0 KOHGIMKTaMM Pa3HOro TUIA M MHTE€HCUBHO-
CTHU, ¥ TIPOJIOJKATh Pa3BMBATh TEOPUIO COLIMATBLHOTO KOHGMIMKTA, IMOgYep-
K/Bas ee NPUHLIUNNAIbHYI0 TEOPETUUECKYIO U TPAKTUYECKYI0 3HAUMMOCTb.
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ADDEKTVBHO-HEHHOCTHBIE ®AKTOPbDI
KOH®JIMKTA Y BO3MOXHOCTHN MEJIVALINN
B X TPAHC®OPMAIINN KAK MHCTPYMEHT

PABOTbI C HUMU

E. 10. Kaaunnua
Poccutickuti zocydapcmeenHslii nedazozuueckuti yHugepcumem umenu A. U. I'epyera
IMocTynuna B pegakimio 1 mapra 2025 1.

AHHOTaUMA: yCIIENTHOE pa3pelieHne KOHGINKTOB TpeGyeT OnpeeieHHbIX
KOHIIEITYaJbHbIX M3MEHEHMUI, IJI1 KOTOPbIX KaK OTPUIIATEIbHbIE, TAK U 110-
JIOXKUTEIbHbIE SMOLIMM MOTYT ChITPATh BasKHYIO Posib. OmHUM 13 (HaKTOPOB,
CIIOCOGCTBYIOLIMX YCITENTHO MeAMAINN, SIBJISIETCSI TO, UTO MEAMUATOPDI MPU-
3HAIOT 3TU 3MOIMY (KaK y Ce0sl, TaK U Y YYACTHUKOB) ¥ YCTAaHABINBAIOT IIPO-
1ecc yrpasjieHust uMu. LIe/iblo HAaCTOSIIIErO MCCIeOBAHNS SIBJISIETCS TEOpe-
TUYECKOE OCMBICJIEHVE POJIM SMOLIMIA B ITPOILIecce yrpaBaeHus KOHGIUKTOM
B pPaMKax MeIualuin.

KnioueBbie ¢10Ba: 3MOLMM, KOHQIUKT, MeouaLysl, IKOJIbHAs Meauaius,
tpaHchopmalusi KoHuKTa, apdeKTsl, IEHHOCTHU, TeCTPYKTUBHBIN KOH-
(bIUKT, KOHCTPYKTMUBHBIN KOHQIUKT.

AFFECTIVE-VALUE CONFLICT FACTORS
AND MEDIATION OPPORTUNITIES
IN THEIR TRANSFORMATION
AS A TOOL FOR DEALING WITH THEM

E. Yu. Kalinina
Russian State Pedagogical University named after A. I. Herzen

Abstract: successful conflict resolution requires certain conceptual changes,
which can be facilitated by both negative and positive emotions. Mediators
play an important role in recognizing these emotions and establishing a
process for managing them, both in themselves and among the participants.
This study aims to theoretically conceptualize the significance of emotions in
the process of conflict management during mediation.

Key words: emotions, conflict, mediation, school mediation, conflict
transformation, affects, values, destructive conflict, constructive conflict.
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KanuHuHa E. 0. AbdekTMBHO-LLEHHOCTHbIE (aKTOPbl KOHDAMKTA...

dyHIaMeHTaTbHO OCHOBOV MPAKTUKM BeJleHMS IEPErOBOPOB U MeIy-
alyy SIBJISIETCSI HEe TOJIbKO KOTHUTYBHBIN aHA/IN3 KOHKYPUPYIOIIMX MHTEpe-
COB M paliOHaJIbHOE MOCTIKeHMe Hanbosee 3(hpeKTUBHOTO pe3yibraTa, HO
¥ OCO3HaHMe JiexkallX B OCHOBE CJIOKMBIIENCS CUTYalMy 9MOLMOHATbHbIX
daxkTopos. cciemoBaTeny 1 MPakTUKM B paboTe ¢ KOHOIMKTaMM 3HAIOT, Ka-
KYIO POJIb B IIpOIIeCcce YPeryImpoBaHus U paspenieHnst KOHQIUKTOB MMEIOT
sMouyu. [TpakKTMYecKy HUKOTIA KOH(IMKTHI HE pa3pelarTcs ¢ TOMOIIIbIO
noruku. PaboTa ¢ SMOLMSIMMU — ellle OJTHO U3MepeHMe KOHPIMKTOpa3pelia-
1iei IesiTeIbHOCTM, KOTOPOe pacIiosiaraeTcsl B COBpeMeHHbIX MOJEeSIX MeX-
Iy palyOHaIbHBIM U ITOBEIEeHYECKMM .

ITeperoBOpBI — 3TO CJIOKHBIN MTPOILIECC, TPEOYIOIINIT KOTHUTUBHBIX, IOBE-
IeHUYeCKMX ¥ SMOIMOHAIbHBIX KOMITeTeHIMii. dPbekTUBHOMY IeperoBop-
[IMKY CTIelyeT YMeTh CIIPaBSThCS C SMOIMOHAIBbHONM IMHAMMKON Mpoliecca,
He TOJIbKO 0CO3HaBasi COOCTBEHHOE IMOIIMOHATbHOE COCTOSTHME U YITPaBJISIST
MM, HO ¥ OCMBIC/IMBAst SMOLIMOHAJIbHbIE aCIIEKThI OBEIEeHMST YUaCTHUKOB U
00paIasch K HUM C IIeJTbI0 TpaHchopMauuy KOHOIMKTHOM cuTyauymn. B aTom
TJIaHe y3Ke MOKHO TT0-HOBOMY B3IVISIHYTb Ha 00IIeNTPM3HaHHYI0 MaKCUMY Ma-
cTepoB KoHGuKTopaspemieHust — Y. 0pu u P. ®uirepa — 0 TOM, UTO B ITpoIIec-
ce IeperoBOpPOB HEOOXOAVIMO OTAEISTD JTI0/Iel OT ITPO6IeMbI: Ha CAaMOM Jiejie
OHM Hepas[eaMMO CBSI3aHbl IMOLMOHATbHBIM (DAKTOPOM, UTO AesaeT Joaeit
YyacThio mpobeMbl. Cieq0BaTebHO, MbI IO/KHBI TPU3HABATh HAMUMe IMO-
UM ¥ UX BAMSHME Ha IPOIIeCC pas3pelleHus CIIopoB (MOTOKUTETbHOE MU
OTPUIIATEIBHOE) ¥ KOHCTPYKTMBHO CITPABISIThCS C HUMM.

PaHee 3Mo1MM HeAOOLIEHUBAJMU, CBSA3bIBAIM UX C MHCTUHKTAMU, OIIpe-
Iensii Kak JTopaloHalbHBI KOMIIOHEHT CO3HAaHMS, CKopee, GMoornye-
ckuit haktop. CUMTAIOCH, UTO SMOLIMM — 3TO YHUBEpCaabHbIe (PU3MOIOTH-
YyecKy 060CHOBAHHBIE CHCTEMBI pearnupoBaHms, KOTOPbIE TTO3BOIVIIN JTIOISIM
peniaTh Mpo6sieMbl HGU3NUYECKOTO BbIKMBAHMS, PA3MHOKEHMS U YIIPaBAE€HUS
rpymroit’. B HacTosiee BpeMs yke SICHO, UTO KyJIbTypa 3HAUMTETbHO M3Me-
HWIa UX QYHKIMY ¥ MeXaHu3Mbl. OTHOIIEHME K SMOLMSIM MEHSIeTCS, B 3a-
PYOEKHOi HayKe IMTPOMCXOIUT TaK Ha3bIBa€MbIil «3MOILIMOHATbHBI ITOBOPOT»
VIV «<HOBAsI CTPACTh K SMOIMSIM»S. [IPOMCXOIUT OTXO/, OT PaliiOHAIbHOI MO-
Iev CyO'beKTa, KOTopasi OTHesia SMOLMY OT ITO3HAHMS ¥ pacCMaTpuBaa ux
KaK He3HAUMTEeIbHBIN (paKTOp BOCTIPUSTHS ¥ GOPMUPOBAHMS KAPTUHBI MUPa.

1Cm.: Warren E. A. Emotions in Conflict Resolution: a New Model of Constructive Conflict //
Intuition : the BYU Undergraduate Journal of Psychology. 2015. Vol. 10, Iss. 1. P. 8.

2Cm.: Lindner E. G. Emotion and Conflict: Why It Is Important to Understand How Emotions
Affect Conflict and How Conflict Affects Emotions // The Handbook of Conflict Resolution:
Theory and Practice / Deutsch, Morton, Coleman, Peter T., and Marcus, Eric C. (eds.). Second
edition. San Francisco, CA : Jossey-Bass, 2006. Pp. 268-293.

5 Friedman V. ., Arieli D., Aboud-Armali O. Facilitating emotional reappraisal in conflict
transformation // Conflict Resolution Quarterly. 2018. No. 35. P. 351.
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Tenepb SMOLIMM paCCMATPMBAIOTCA KaK HeOTbeM/ieMasd 4YaCTb KOTHUTUMBHDBIX
npoiieccoB. MccienoBaHus mokasaau, YTO UX BINUSIHME Ha TpaHCHopMaluio
KOH(I).TII/IKTH MOXKeT ObITb [TOJIOKUTEIbHBIM WU OTpMUIATEJIbHBIM B 3aBUCUMO-
CTM OT TOTO, KaK C HUMMI pa60TaTb4, YTO 3HAUUTE/IbHO YCUJIMBAET POJIb Med-
aTopa B 3Toi1 cepe.

Ho ecinmu VI MeIMaTOPOB-IICUXOJIOTOB SMOIIMOHA/JIbHAS COCTAaBJIAIOIIAs
KOH(l)J'II/IKTa MOXXeT MMETb 3HaueHMe, TO, B OT/IMUME OT HUX, IOPUCTbI-Meana-
TOPBI HEpeAKO MPeaIOUMTaIOT He 3aMeUaTh SMOIMOHAIbHYI0 CTOPOHY IIPO-
1lecca paspelieHus CIIopoB WK, TIO KpaiiHelt Mmepe, CTaparTCs AMCTAHIUPO-
BAaTbCAd OT SMOLIMOHAJIbHBIX HpOHBHeHMﬁ, ImoJjarasi, 4To 3TO MOXKET YCIIO)KHUTD
mponecc mjin MnMpuBeCTu UX K HeCII0COOHOCTH KOHTPOJ/JIMPOBATHL IMOBEAEHNME
KOHMIMKTYIONIMX CTOPOH. EC/ii 6bI 9TO 66110 BO3MOXKHO, IOPUCThI-MeAMNAaTO-
PBI ITpeAIIowIn ObI BBICTYTIATh TOCPEIHUKAMM B CIIOpPax, KOTOPbIe BOOOIIe He
HeCyT 9MOIMOHATbHOM HArpy3Ku®. KOpMCThI 06BIYHO CYMTAIOT, UTO MOCTIE0-
BaTe/JIbHOE, apr'yMmeHTVpPOBaHHOe, 00BeKTUBHOE U paliMOHaJIbHOE ITPpUMHATHE
pelIeHui1 SIBSIETCST KpaeyroJbHbIM KaMHEM JIF0O0T0 Ipollecca pa3peneHnst
CIIOPOB, ITOCKOJIbKY SMOLIMM OTBJIEKAIOT YUYACTHMKOB OT pellleHNMsI OCHOBHBIX
BOIIPOCOB, IIPUBOOAT K MAHUITYJIMPOBAHUIO, a CAMI SMOLIM B JIF060J1 MOMEHT
MOTYT B34Tb BepX Ha 4YeJIOBEKOM U JIMIINUTD €ro BO3MOXXHOCTHM Y4aCTBOBATDb
B IIeperoBopax Ha OCHOBe IIpUHIIMITIA paBHOIIPaBys. CUJIbHbIE SMOLIMN YaCTO
MPOBOLIVIPYIOT arpeccMBHOE, a TIOPO¥ U MppaloHaabHOe TT0OBeleHNe’, B pe-
3yJIbTaTe KOTOPOTO <<YBHEKaEMbIﬁ SMOLUSIMU CY6'bEKT HepeaKko IIl,el‘/JICTByeT B
KOH(IMKTe KaK pa3 BOMPEK COOCTBEHHBIM MHTEpecam»’.

HO, BO3MOXXHO, pellieHVe SMOLMOHA/IbHbIX l'[pO6)'[€M Ja’ke B KaKOM-TO CMbI-
ciie 6oree Ba’KHO, UYeM pellleHNe BOITPOCOB I1I0 CYILIeCTBY Ha CeaHCe Meaalnn,
ITOCKOJIbKY ITO3BOJISAE€T BCKPBITh MHTEPEChI U HOTpe6HOCTI/I CTOPOH, JIe>Kalllye 3a
IIO3ULUSIMUA. JTto CBUOETE/JIbCTBYET O 3HAUYMTE/JIbHOM HEHHOCTHOM ITOTEHIIMAIE
SMOLIMM: OH MOJKET IIpMnaaBaTb HEHHOCTb 00beKTaM CY>KOeHMs N, ITPU BbI-
ITIOJITHEHMM KOTHUTUBHBIX 3aa4, COOCTBEHHBIM MBIC/ISIM U CKIIOHHOCTSIMS. He-
CIIOCOOHOCTH dleKBATHO pelIuTb SMOLMOHAJIbHbIE HpO6JIeMbI MOJKeT IIpuBe-
CTU K Head)(l)EKTI/IBHOCTI/I Meagmanuumn. MHorue onbITHbIE MeamuaTopbl CYNTAIOT,
YTo IIpn 06yquM1/1 mMeagVauyiyi HegqoCTaTOYHO BHMMAaHMA yae/as1eTCd TOMY, KakK
MeAuaTopaM CIIPaBSIThCS C SMOIMOHATbHBIMM PEAKLUSIMU CTOPOH’.

4 Cm.: Ibid.

S Cm.: Kelly E. G., Kaminskiené N. Importance of emotional intelligence in negotiation and
mediation // International Comparative Jurisprudence. 2016. Vol. 2, Iss. 1.

6 Cm.: Adler R. S., Rosen B., Silverstein E. M. Emotions in negotiation: how to manage fear
and anger // Negotiation Journal. 1998. No. 14. P. 162.

7 CegocmbsaHos /1. A. VIHBepCUBHbINM aHanM3 sckananum KoHbnmkra // ®unocodus mpasa.
2021. N2 3(98). C. 37.

8 Cm.: Clore G. L., Huntsinger J. R. How emotions inform judgment and regulate thought //

Trends in Cognitive Sciences. 2007. No. 11.
° Cm.: Ibid.
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[TOCKOJIBKY CUMTAIOCH, YTO IMOIMIM MEIIAIOT pa3peneHno KOH(IMKTA, TO
OCHOBHOJI peKOMeH/ 1aIei 6blT IPU3bIB K MOIABAEHNIO IMOIMIA, X KOHT-
POIMPOBAHMIO UJTV BbIBEIEHUIO U3 chepbl KOH(IMKTA — B II060M CTydae uepes
UX pauyoHanu3auuio. [TomoxkuTebHas POIb SMOLMIA TTPSIMO MJIY KOCBEHHO
orpunanach'’. Ceromus, 6arogapsi MCcCIegOBaHMUSIM B 9TOI 00/1aCTH, IPU3HA-
HO, YTO SMOLIMY UTPAIOT 3HAUMMYIO POJIb B pa3penieHnu KOHGIuKToB. [Tpas-
Ila, B YeM MMEHHO COCTOUT 3Ta POJib, IIOKA He 10 KOHIIA SICHO, eCJIX CYAUTD 110
CTaThbsSIM 3a MocienHee gecstuierre. Cam mo cebe KOHGIMKT 03HAYaeT Ha-
JMYMe OTPUIIATEbHBIX IMOIINIA, ¥ GOJbINAs YaCTh HEIPUSITHBIX OITYIIEHNI,
nuckoM@opTa y CTOPOH CBSI3aHa ¢ 3TUMM sMonusamu'l. [ToaTomy crienyanm-
cTaM 1o paboTe ¢ IeTbMU, OAPOCTKAMM ¥ MOJIOAEXKbBIO CJIeAyeT YUUTHIBATh
9TOT (paKTOP, HATIpMMeD, B IKOIbHOI MeAualin. B JomoaHeHMe K CyIeCTBY-
IOI[eJi MO e/, B KOHTEKCTe KOTOPO¥ BHMMaHMe COCPe0TauMBaIoCh Ha T0-
IABJIEHUIM OTPULIATETbHBIX SMOLMIA («HE HeP31», «YCIIOKOMCS», «IeBOUYKMA HE
IepyTCs», <THEBOM JIeJTy He TTIOMOJKEIlIb» U T.I1.), MOKHO 0OpaTUTh BHUMaHMe
Ha MepeBoj, JeCTPYKTUBHOTO KOH(MIMKTA B KOHCTPYKTUBHYIO TJIOCKOCTb, B
TOM UMCJIe Ha OCHOBE KOHIIEHTpaIMM Ha TIOJIOKUTETbHBIX SMOLMSIX. [I71s1 3TO-
I'O MOXKET OBITh ITOJIE3HO HAYINTbHCS BBISBIISITh ITOJIOKUTETbHBIE IMOIUN MU
ompenensiTh KOHCTPYKTUBHBINM MOTEHIIMAT SMOIMM, KOTOpast OObIYHO CUMTA-
€TCS OTPULIATENIbHONA.

He coBceM BepHOJi ITPeACTaBSIETCSI MBICb O TOM, YTO KOHQUIMKT OIHO-
3HAYHO CBSI3aH C HETATMBHBIMM SMOLIMSIMU, & C/IeOBATEIbHO, OHM OKa3bIBa-
IOTCSI UYTh JIX HE eAVMHCTBEHHBIM MPEISITCTBMEM K Pa3yMHOMY pacCMOTpe-
HUIO Ipou3olIefiiero. HemooieHka aMo1Mit BeeT K TOMY, UTO MCKYCCTBEH-
HO CHI3KAeTCsI MX POJIb B IIpoIlecce yIpaBiaeHus KOHGIMKTOM ¥ ero paspeiie-
Hus. [Icuxosmoru paboTaroT HaJl TeM, YTOObI YCTAHOBUTD TECHbIE OTHOIIEHMS
MEeXIy KOTHUTUBHOI U abeKTrBHOI chepamu, yKas3bIBast Ha TO, YTO CUCTe-
MbI MO3Ta, OTBETCTBEHHbBIE 3a pearpoBaHye Ha pa3gpaxkxuTenan, B3aMOCBSI -
3aHbI MEX[Iy coboii. Harmpumep, 66111 ITpOBeeHbl MCCAeA0BaHMSI Ha Maly-
eHTax C TopakeHMSIMM MO3Ta, KOTOpbIe TIpM3HaBaIM Hammume psiga ahdex-
TUBHBIX MEXaHM3MOB pa3penieHnst KOHGQIMKTOB, HO He MOIJIM IPUMEHSITh UX
Ha MMpPaKTHKe, ITOCKOJIbKY B pe3y/bTaTe MopaskeHusl Obljla pa3opBaHa CBSI3b
MEXy KOTHUTUBHO 1 adeKTrBHOI 061acTIMM 06paboTKy MHbOopMaIim!'2,

CeromHsl TIpU3HAHO, UTO SMOILMM HEOOXOAMMO M3ydaTh Oosee TITyboKo.
CoBepIlIeHHO HEeIOCTaTOYHBIM IPEICTABISETCS CYKAEHME O TOM, UYTO «OHU

10 Cm.: Nair N. Towards understanding the role of emotions in conflict: a review and future
directions // International Journal of Conflict Management. 2008. No. 19(4). P. 361.

11 Cm.: Bodtker A. M., Katz Jameso J. Emotion in Conflict Formation and Its Transformation:
Application to Organizational Conflict Management // International Journal of Conflict
Management. 2001. No. 12(3). P. 263.

12 Cm.: Fagionatto Vicentin V., Leme Silva M. I. Resolucao De Conflitos: Sentimentos e
Justificativas De Adolescentes // Veras. 2014. Vol. 4, No. 1. Pp. 5-24.
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BO3HMKAIOT HUOTKYJA U He 3aBUCIT OT Hac»'3. CyliecTBYIOT Be OCHOBHbIE
MO3UIMUM, KOTOPbIE CBSI3bIBAIOT SMOIMOHATIBHYIO COCTABJISIONTYIO0 CO3HAHMS
760 C KOTHUTUBHOIA, 1160 ¢ adhPeKTUBHOI ero cTopoHoii. COrJIacHO JIMHE -
HOJ TeopuM, K SMOLMSIM NIPUBOASAT KOTHUTUBHBIE MTPOLECCHI, UTO MPOLYLM-
pyerT crienviduyeckoe rmoseaeHne!*. KOTHUTUBHBIE OIEHKM, KOTOPbIE CUNTA-
I0TCSI TPeIIeCTBYIOIIMMY 3MOLIMM, BKIIOUAIOT KOMITJIEKCHYIO peakiuio Ha
CTMMYJI, €€ BbI3bIBAIOIINI!®, DMOLIMY 371€Ch BTOPUYHBI IT0 OTHOIIEHNIO K KOT-
HUTUBHOJ paboTe co3HaHMS. B TakOM MoAxome KPpUTUUHBIM MOXKHO CUMTATh
TOT (haKT, YTO HE YUMTHIBAETCS BIMSIHYE TTIOBEIEHMSI Ha OMOIIUM U UYTO IMO-
LI MOTYT BBICTYNATh B KaueCTBe MPeANOCbUIOK MBIIIJIEHUS U TTIOBeHeHMsI.
JInHeiiHas cxeMa pacroJiaraet 3JleMeHTbl B MepapXuu, yCTaHaBIMBaeT XKeCT-
K1e B3aMMOCBSI31, HO PeabHOCTb ropa3fo 6osiee pasHoobOpasHasi. [TosTomy
CYIIECTBYeT TeOpHsl, CBSI3bIBAIOIIAsl SMOLVM C apbeKTUBHOI CTOPOHOI CO-
3HaHMs. THGopMalius o ripegmMeTe KOHQIMKTA, TIPOTUBOIOI0XKHOM CTOPOHE
U IPYTUX 06CTOSTENbCTBAX, CPOpPMMUPOBAHHAS HA OCHOBE 3MOIIMOHATbHOIO
BOCIIPUSITUSI, MOXKET ObITh O0JIee yoemuTeabHO, UeM MbIC/IM 00 0ObEKTE Cy-
KIEeHMsT, U MOXKeT ObITh TlepefiaHa bbicTpee, ueM MbICIU. Tak abdeKTrBHbBIE
CUTHAJIbI, B TOM YMCJIe 3MOIMM, HEIIOCPECTBEHHO BIUSIOT Ha CYKIOeHUS ',
npeniectsyOT uM. O. B. AjyiaxBepioBa nucajia 0 «SIBHO BeAyILeil pojiv 3MO-
LM, KOTOpbIe POPMUPYIOT KOTHUTUBHbBIE KOHCTPYKTBI BCE 60JIee 1eCTPYKTUB-
HOTO IToBefeHmsI»!”, XOTsI ¥ IIpu3HaBaja, 9To «Icuxonaoruu XXI B. elme mpej-
CTOUT TIOHSITh, ITPU KAaKUX OOCTOSTENbCTBAX SMOIMM IMOPOXKIAIOT MbIC/b, a
MPY KaKMUX — MbICJIb PYKOBOAUT SMOIMSIMM»!8, B paMKax cOBpeMeHHOTO MO/I-
X0Jla YTBEPKIAAETCS, UYTO CYLIECTBYET JIOKHASI AUXOTOMMSI MEXY pa3yMOM U
SMOIMSIMU, TOCKOJIBKY 9MOLIVM UTPAIOT BaXKHYIO POJIb B IOHMMaHUu Mupa'’.

KoHmuKT MOXXHO TpaHCHOPpMIMUPOBATh B KOHCTPYKTUBHbIN, 1 3TOT ITPOLIECC
CBSI3aH C BO3MOYXHOCTbIO KOHTPOJISI 9MOIIMI, CMeHbI 1e CTPYKTUBHbBIX MO
Ha KOHCTPYKTUBHBIE (CaMBblIii IIPOCTOM pUMeEp — 3TO mpolieHue). [11s TpaHc-
dbopmanuy Heo6XOAMMO MTOHMMATh BEPOSITHBIN JeCTPYKTUBHBIN MOTEHIIV -
aJT HEKOTOPBIX KOHCTPYKTUBHBIX 3MOIMI M KOHCTPYKTUBHBIE BO3MOKHOCTH,

3 Kpom E. A., Iluxaznos B. B. YiipaBJieHy e SMOIMSIMU B COLMAIbHBIX KOJUTEKTUBAX // CUMBOJ
Hayku. 2024. N2 11-1-2. C. 217.

4 Cm.: Annaxeepdosa O. B. [IluHaMMKa SMOIMOHAIBHOTO COCTOSIHMSI yUaCTHUKOB TI€PEero-
BOPOB B MIpoliecce yperynupoBaHus KoHdaukra // BectHuk CaHKT-IleTepOyprckoro yHUBep-
cuteta. Counonorust. 2009. N2 2-1. C. 14.

15 Cm.: Halperin E., Schwartz D. Emotions in conflict resolution and post-conflict
reconciliation // Les Cahiers Internationaux de Psychologie Sociale. 2010. No. 87.

16 Cm.: Clore G. L., Huntsinger J. R. Op. cit.

7 Annaxeepdosa O. B. [MHaMMKa SMOIMOHAIBHOTO COCTOSIHUSI yUaCTHUKOB TIEPeroBOPOB
B IIPOIIECCE YPETYIMPOBaHMs KOHDINKTA. ..

8 Annaxeepdosa O. B. VIsMeHeHMe KapTUHBI Mupa B KOHGIMKTe // VI3BecTust IpKyTCKOTO
rocymapcTBeHHOro yuusepcuteta. Cep.: [lcuxomorus. 2012, N2 2.

19 CMm.: Friedman V. J., Arieli D., Aboud-Armali O. Op. cit.
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KOTOpPBIE UMEIOTCS B JeCTPYKTUBHBIX SMOLIMSX. YCIIENITHOE pa3pelieHne KOH-
(MKTOB YacTo TpebyeT KOHIIENTYaIbHbIX M3MEHEHMIA, 1711 KOTOPBIX OTPUIIA-
TeJIbHbIE€ SMOIMM MOTYT ChIrpaTh BaskHYIO posib?’. Ha 3TO 06paiaroT BHMMA-
HMe MHOTMe CITeI[MaIVICThI 0 IIKOJbHOM Meauaium 3a pyoeskom?!.

Pa6oTast C SMOLMSIMM, MOKHO TTPEICTABIISITh MPOIECC TPUMUPEHNST KaK
BO3MOXXHOCTb TPaHC(HOPMMUPOBATH UMEIOIIMECs] HeTaTUBHbIE SMOIVN UJIU CO-
3[laBaTb HOBbIE SMOILIVU, KOTOPbIE [TIOMOI'YT CTOPOHAM IT€PETU OT COCTOSIHUS
HEraTMBHOIr0 MMpa (OTCYTCTBME OTKPBITOTO HACWIIMS) K COCTOSTHUIO IIO3UTUB-
HOTO MMpa (OTHOLIIEHMS COTPYAHUYECTBA U TTOAAEPXKKM)*2. BAXKHO yUUTHIBATD,
Ha KaKoit cTaiuy HaXOAUTCS AMOIIMOHA/IbHAS AMHaMIKa KoOHbAuKTa. B psme
CTydaeB MOTYT CJIOKUTBCS PasHble IPeAIIOChUIKY K IpUMUpeHnto. Hanpumep,
00CTOSITENTbCTBA TAKOBBI, YTO KOHQIMKT JOJIKEH ABUTATHCS K pa3pelieHnio.
Ho smo1imoHanibHOE COCTOSTHME CTOPOH HE TT03BOJISIET MPUIATY K COTIAIIIEHUIO.
Torma MeauaTopy HY>KHO CTPEMUTBCS K YCUTEHUIO TeX SMOLIMOHATbHBIX KOM-
TTIOHEHTOB, KOTOPbIe HEOOXOIMMBI JJIs1 PelleHs ITPO6JIeMbI, ¥ OTHOBPEMEH -
HO TIpeINpPUHUMATh IIaru Mo TpaHchopMaluy Wi yoaaeHUIo TeX SMOIUiA,
KOTOpBIE MPENSITCTBYIOT KOHCTPYKTUBHOMY AMAJIOTY.

He Tak jaBHO MccienoBaTeny MOATBEPAVIIV 3HAUMMBbIIN /11 HAYKU U TIpa-
KTUKY (HaKT: KOHQIUKT HEPeIKO CBSI3bIBAETCS C SMOLIMSIMU, KOTOPbIE CyOh-
eKT TepeXXnBaeT He TOJbKO 110 OTHOIIeHMI0 K caMOMy cebe, HO 1 B OTBET Ha
IeliCTBMe, HaTIpaBJieHHOe Ha TPYIITy, C KOTOPO¥ OH cebst uaeHTUUIMpYeT.
Tax MOSIBJISIETCS CBSI3b MEXTY pa3pelieHeM KOHOIMKTOB ITyTeM MeaIualum,
SMOLIMSIMU M CTAHOBJIEHVEM UAEHTUYHOCTY. B CBSI3M C 9TUM 6bIIO BBEIEHO
TOHSITUE «TPYMIIOBBIX IMOLMII», T.€. TAKUX, KOTOPbIE CBSI3bIBAIOT MHAVBUIOB
B TPYMIIBI U 3aCTABJSIOT ITIEPEKMUBATD HE TOJBKO IO TTOBOAY TOTO, YTO MIPOUC-
XOOUT C HUMU JTNMYHO. [I03TOMY B Ipoliecce Mmeaualuu B 1IKOjIe, Hallpumep,
MOKET 0Ka3aThCsl HEIOCTATOYHOI paboTa ¢ HEMOCPeICTBEHHBIMM YUaCTHM -
KaMy KoHDaukTa. [TpeAnonoxkmum, UTo KOHQIMKT pa3pelleH, HO ero pe3yb-
TaThI HE YCTPAMBAIOT OJHOKJIACCHUKOB, HAIIPUMeD, He COOTBETCTBYIOT LIEHHO-
CTSIM IAHHOTO TTOPOCTKOBOTO CO00IIEeCcTBa. B 3TOM cirydae KOHGIMKT MOXKET
TepeiTy B JaTeHTHYIO ¢popMy. Takast CUTyaIusi MOXKeT ObITh CBSI3aHA C KOJI-
JIEKTYMBHBIMM HaCTPOEHUSIMM. DMOIIUM TTPEICTABIISIIOT COO0VI IICMX0(pMU3MOI0-
IMYEeCKyI0 peakIiMio Ha COObITHUSI, @ HACTPOEHMST — 3TO KOHUTYpaLus COBO-
KYITHOCTM 3MOIIMIA, KOTOPbIE€ COXPAHSIOTCSI BO BDEMEHM U He CBSI3aHbI C KOH-
KPETHBIM COOBITHEM?S, ['PYIIIIOBbIE SMOIVHA, IIEHHOCTU, HACTPOEHMS, YCTAaHOB-
K MOTYT OKa3bIBaTh BIMSIHME HA TeUeHMe CaMOro KOHQUIMKTA Ui Ha TIOCT-
KOHQUIMKTHYIO CTagUI0. YUUTENSIM, COIMATbHBIM PAaOOTHMKAM U IIKOJIbHBIM

20 Cm.: Lindner E. G. Op. cit.

2t CM.: Morgado C., Oliveira I. Mediacao em contexto escolar: transformar o conflito em
oportunidade // Exedra Revista Cientifica. 2009. No. 1. P. 43.

22 Cm.: Halperin E., Schwartz D. Op. cit.

% Cm.: Ibid.
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MeayaTopam cJieyeT IPUHSITD 3TOT (aKT BO BHMMAaHME, ITOCKOJIbKY HEPeIKO
CKJIaABIBAETCS MJITIO3MS, UTO IIOC/Ie ITPolecca MeaIualy U IpUMeHeHUs
IPYroro MeTojia paspemnieHnust KOHMIMKTA JOJIKEH YCTaHOBUTHCSI MUD U [IPY-
’KeCKye OTHOIIEHMS.

Pa6oTta ¢ KoH(pIMKTaMM B IIKOJIe MHOTOAcIekKTHa. OHa BK/IOYaeT B ceOst
He TOJIbKO pa3pelieHye KOHQINKTOB, HO 1 GOpMUPOBaHME KyJIbTYpbl MUpPa U
9 PEeKTUBHOTO B3auMOAECTBUS. JIeTH U OAPOCTKM He TOJIbKO 6ojiee aMo-
LIMOHA/IbHbI, HO OHY OTJIMYAIOTCSI HEYyMeHMeM KOHTPOJIMPOBaTh U TeM OoJiee
TpaHchopmmpoBaTh sMouyu. OHM He pas3anyalT UX OTTEHKM, He MOTYT OT-
IeMUTh UX OPYT OT Apyra. 3aXxBaueHHbIe HETATMBHBIMM SMOIIMSIMM, OHU He
MPEeICTABJISIOT, KAK MOXKHO BHOBb JIPYKUTh, OOIATHCS TIOCTIE CCOPBI. DTOMY
HY>KHO YYUTb, ¥ 00YUEHMIO CITOCOOCTBYIOT IPOrpaMMbl ITKOJILHOM MeIyalii,
MMPUMMPEHMSI, BOCCTAHOBUTEIbHbIE ITPAKTUKN?, B KOTOPBIX MOKHO 00PaTUTh
BHMMaHMe Ha TEXHUKM PeTylI1poBaHust SMOLMii. Tak MOKa3bIBAaeTCS,KaK BIIU-
SITh Ha OTHOILIEHVSI CTOPOH, BECTU Ce0s Ioc/ie KOHQINKTA; PopMupyeTcs Io-
JIOKUTEIbHOE OTHOIIIEHE K BO3MOXKHBIM ITPOTUBOPEUNSIM B OYIYIIIEM, B CMbI-
cJie BO3MOKHOCTY UX TPaMOTHO YPeryanpoBaTh.

Kaskmast sSMO1MsI HACTOJIbKO MHOTOI'PAaHHA, YTO MOXKET ChITPATh ITOJIOKM-
TeJIbHYIO 1 OTPULIATE/IbHYIO POJib B pasBUTUM KOHPIMKTA. Hy’)KHO MOHMMATh
pasanuye MeKIy IMOX0XKMMU SMOLIVSIMU, BBISIBJISITh BO3MOKHOCTY U MHCTPY-
MEHTHI IJI51 VX MICIIOJIb30BAHMS B IIPOLIecce MpUMMpeHusl. BaKHO ITpu3HaHMue
SMOLIMY CO CTOPOHBI KaK MeIraTopa’’, Tak M KOHQIMKTYIOMIVIX CTOPOH, a TaK-
ke M3ydyeHue UX MoTeHmasna. Ha cerogHSIHNUI eHb MCC/ieloBaTe/N BbISIBU-
JIV TP HaBbIKA, KOTOPbIE MeIMATOPbl MOTYT MCIIOIb30BATh JIJIS1 pacliO3HaBa-
HMSI SMOLMI 1 paboThI C HUMM B IIpollecce Meauauyu: pacmnudpoBKa 5Mo-
LIMOHATbHBIX TTePEeKMBAHMI YUaCTHMKOB CITOPa, ITOMOIIb B IOHMMAaHUM CO6-
CTBEHHBIX 9MOIIMOHAIbHBIX TTePEXXUBAHNUI U COMIeIICTBIE TTepeolleHKe 3MO-
LV IJIS1 yCTpaHEeHUs TPeISITCTBUM, CBSI3aHHBIX C SMOLMOHAIbHBIMU TIepe-
SKMBaHUSIMM2®,

Tak hopmupyeTcst «<9MOIMOHATbHBIN MHTEUIEKT», KOTOPbIi TO3BOJISIET
pacIio3HaBaTh COGCTBEHHbIE UYBCTBA M UYBCTBA APYTUX JIIOe U 9PdeKTUB-
HO yIPaBJISATh SMOLUMSIMMU. DTO IMUPOKUIA CIIEKTP KOMITETEHIMIi, He0OX0oay -
MBbIX JIJISI MeIMaToOpPa, KOTOPbIN BKIIOYAET B ce6sI TaKye COCTaBJISIONIe, KaK:

2 Cm., Hanipumep: [pakoaHCKO-IIpaBOBOe 06pa3oBaHle B MeIarorm4eckoM By3e : yueo.-
METO[I. MaTepuasbl ¥ MPOTrPaMMbl Kadeapbl TEOPUY ¥ METOIMUKYU IPaskIaHCKO-IIPABOBOIO
obpasoBanus : yueb.-meton. mocobue. CII6., 2003.

% CMm.: Kalter M., Bollen K., Euwema M., Verbeke A.-L. A Matter of Feelings: Mediators’
Perceptions of Emotion in Hierarchical Workplace Conflicts // Frontiers in Psychology. 2021.
Vol. 12. URL: https://www.frontiersin.org/journals/psychology/articles/10.3389/
fpsyg.2021.629768/full (date of access: 10.05.2024).

2 Cm.: Jameson J. K., Bodtker A. M., Linker T. Facilitating conflict transformation: mediator
strategies for eliciting emotional communication in a workplace conflict // Negotiation Journal.
2010. No. 26.
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caMoco3HaHMe (CTTIOCOOHOCTH pacrio3HaBaTh COOCTBEHHbBIE AMOLIMM M OCO3HA-
BaThb POJib, KOTOPYIO OHU MOTYT UT'PATh B IIEPEroBOpax); CAMOKOHTPOJIb (CII0-
COOHOCTh KOHTPOJIMPOBATH CBOM SMOIMM U TIOPBIBBI U MPUCIIOCAOIMUBATD-
Cs1 K MEHSIIOIIMMCST 06CTOSTENbCTBAM, HO He MOAABJISITh UM UTHOPUPOBATD
MX); CIIOCOOHOCTH UyBCTBOBATh, TOHMMATh IMOILINY APYTUX JIIOJE U pearu-
pOBaTh Ha HUX (B TOM UMCJie aKTMBHOE C/IyIIaHMe ¥ IOHMMaHMe HeBepOab-
HbIX CUTHAJIOB); YIIpaBJIeHVE IMOIUSIMHU (CTIOCOOHOCTD BIOXHOBJISTH, BIUSTh
Ha IPYTUX, OMHOBPEMEHHO yaaxkuBasi KOHQIMKT). BCE 3TO cTaHOBUTCS ellje
605ee CJIOKHOI 3a7aueii, KOra Mbl ITbITA€MCSI BECTY TIepPeroBOpbl B MHOTO-
KYJIbTYPHOM KOHTEKCTE, UTO MOATBEPXKIAET He TOITbKO OMOIOTMYECKYIO, HO U
COILIMOKY/IBTYPHYIO IIPMPOJTY SMOIMIA (IMOLIMSI MOXKET OBbITh BBIyUEHHOI, MH-
CTPYMEHTAJIbHOI).

OCHOBHOE, UTO He06XOIMMO ITOHUMATD ITPY 00yUeHUM MeIuaIu, 3TO TO,
UTO MbI JOJDKHBI IIPUHSTH 3TY PEIbHOCTD U YBaXKaTh ee. Ho 1ipu 3TOM Halu
3MOLIMOHA/IbHbIe paMKU — 3TO OTIIPaBHAas TOUKa, a He KOHeYHas 1iefb. B 3aBu-
CUMOCTU OT TOTO, KaK MbI OTHOCUMCS K SMOLMSIM BO BpeMsl [IeperoBOPOB, Mbl
MOykeM ObITb X pabamu MM X03sieBaMM — C Pa3JIMIHBIMMU MTOC/IeCTBUSIMI?.
VYacTHUKY IIeEPEeroBOPOB — BKIII0UAst MeAMaTopa — MOTYT HAYYUThCSI paboTaTh
¢ smouusmu, adbdexkramu, Gpycrpaliieii 1 B TO WIM MHOM Mepe YIIpaB/sTh
uMu. EIVHCTBEHHOE, Uero Mbl He MOXKEM CAeaTh — 14 ¥ He JOJDKHBI [IbITaTh-
Csl, — TO UTHOPUPOBATh SMOLIMU UJIV HE YUYUTBIBATh X 3HAUEHME B IIpoILiecce
paspelieHNs KOHOAMUKTOB, U3MUIIIHE PALIMOHAIU3UPYS UX.
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[MTPABOBOE KOHCTPYMNPOBAHWE

VIK 340.11+34.023

IOPUTNYECKAS KOHCTPYKIMA NCKYCCTBEHHOTI'O
CYBBEKTA IIPABA - IOPUAMNYECKOI'O JIMOA

A. M. Bopucos
Kypckoe pezuonanstoe omdenerue OO0 «Accoyuayus ucmopukos hpasa»

[Moctynuia B pegakiuio 1 uioHs 2025 T.

AHHOTAIMSI: BO MHOXECTBE M3BECTHBIX OPUINIECKIX KOHCTPYKIIMIT 0cO60e
HAyYHO-TeopeTnYecKoe ¥ MpakTIyeckoe 3HaUeHue [ Leseil yueGHOro Ipo-
1iecca Ipu MOATOTOBKe I0PUCTOB U J181 11eJieli MpaBoIIpUMeHeHUsI MMeeT I0pU-
Iuyeckasi KOHCTPYKIVS MCKYCCTBEHHOTO CyObeKTa mpasa. Bormpoc o mpaBo-
CyObEKTHOCTH I0PUINIECKOTO JINLIA AVICKYTUPYETCS TOUTY TIOJITOPA CTOJIETHS,
U ero pellleHye B 3aKOHaX Pa3HbIX rOCYAAapCTB HEOAMHAKOBO, B TOM 4uC/Ie B
OTHOILIEHUM €r0 OopraHa yIpaBjieHusl. B poccuiickoM IpaBe IpennpusiTus,
yUpeXIeHUsI M OpraHM3aluy MPpU3HAHbI YIaCTHMKAMM YaCTHOIIPABOBBIX U
MyGIMYHO-TTPAaBOBbIX OTHOLIEHNI, UMEIOLIVX CBOM OCOOEHHOCTY U MPEJIIo-
Jlaralolyx HOpMaTUBHOe 3aKpelrieHye 37IeMeHTOB CTaTyca X Y4aCTHUKOB,
yCTaHOBJIeHMe OTIpe/ielieHHbIX MTPOoLieAyp U MpuaHue IOpUANIecKOro 3Haue-
HUSI COOTBETCTBYIOMNM (hakTaM. MeToabl MCTOPUKO-IIPABOBOTO MUCCAeI0Ba-
HUs, POPMaTbHO-IOPUINYECKUIT METOM, METObI aHaIN3a ¥ 0600IIeHMS 110-
3BOJIMJIV TIPUIATH K BBIBOZAM 00 OOOCHOBAHHOCTM MHEHUSI O 3apOXKIEHUU
HEKOTOPBIX I0PUAMYECKUX KOHCTPYKIMII HAa 3Talle HayYHOTO OCMbIC/IEHUS
MIPaBOBbIX SIBJIEHUIA, & B MUCTOPUKO-TIPABOBOM acIieKTe — 0 IPU3HAHUU B psifie
COBETCKMX HOPMATMBHBIX aKTOB IIPAB IOPUAMNYECKOTO JIMIIA 32 €r0 OPraHOM
yIpaBjeHus.

KiroueBble ¢jIoBa: IIpaBo, IIPaBOBOJi CTATYC, CYOBEKT IIpaBa, I0puaudecKast
KOHCTPYKIINSI, FOPUIMUYECKOE JIALIO, FOPUCIIPYAEHLIVS, FOPUIMUECKAs TEXHIKA.

LEGAL CONSTRUCTION OF AN ARTIFICIAL
SUBJECT OF LAW - A LEGAL ENTITY
A. M. Borisov
Kursk regional branch of the Association of Legal Historians LLC
Abstract: in many well-known legal constructions, the legal construction of
an artificial subject of law has a special scientific, theoretical and practical
significance both for the purposes of the educational process in training

lawyers and for the purposes of law enforcement. For almost a century and a
half, the issue of the legal capacity of a legal entity has been debated, the

© Bopucos A. M., 2025
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solution to which in the laws of different states is not the same, including in
relation to its governing body. In Russian law, enterprises, institutions and
organizations are recognized as participants in private and public law relations,
which have their own characteristics and involve the normative consolidation
of elements of the status of their participants, the establishment of certain
procedures and the attribution of legal significance to the relevant facts. The
methods of historical and legal research, formal legal analysis and
generalization allowed us to come to conclusions about the validity of the
opinion about the origin of some legal structures at the stage of scientific
understanding of legal phenomena, and in the historical and legal aspect -
about the recognition in a number of Soviet regulatory acts of the rights of a
legal entity for its governing body.

Key words: law, legal status, subject of law, legal structure, legal entity,
jurisprudence, legal technique.

OcHoBomosnaramwiiye B3ISAbl Ha 3HaUeHMe I0PUANYECKUX KOHCTPYKIINIA
IJISE cucTeMbl mpaBa mmpeacraBuia A. @. Yepmannes B 1972 r.!, 1 HEKOTOpBIE
€ro BbIBOZbI MbI M3JIOKMM I10 6ostee 1o3aHeit MoHoTrpaduu «JIOrMKo-s3bIKO-
Bble (DeHOMEHBI B IOPUCIIPYAEHIUN», M3gaHHoi B 2012 r. 1 6oiee paciypeH-
HO pacKpbIBaloIeil BOIIPOC O IOPUANYECKUX KOHCTPYKIMSIX.

Boigenus naeonornyeckyo, HOpMaTUBHYIO U peayibHYI0 Mozeu (MTpaBo-
BBIX OTHOIIIEHUT ¥t MTHCTUTYTOB) M OTMETUB Ha/IMUMe MeXIy HUMU PacXoxe-
HMIA%, yUeHbIVi OTMETHJI, UTO I0OpUAMUecKast KOHCTPYKIINSI KaK pa3HOBUIHOCTD
TaKMX MOZeJielt eCThb uaeaabHast MOJe/Ib YPeryJIMpoBaHHBIX IIPABOM O0OIIECT-
BEHHBIX OTHOILEHNI WJIM UX OT[IEJIbHBIX 3JIEMEHTOB®.

B maHHOM OIpeie/IeH M Y TIOC/IeIYIOIINX ITOSICHEHUSIX HEOUeBUIHbI 06pa-
3Bl ¥ OTpeAe/ieHNs IIePBOIi U ITOC/IeJHEeN, Ie0JI0TMUeCKOl U pealbHOi, MO-
Ilesieli, 9TO II03BOJISIET TOBOPUTD O HEITOJIHOM PaCKPBITUM BbIAeIeHHbBIX IIpa-
BOBBIX (DEHOMEHOB.

Hanee A. ©. YeppaHileB BbICKa3ajl MHEHME O TOM, UTO HOpUAUYECKUE
KOHCTPYKLMM pPa3fesiioTcs Ha HOpMaTUBHbIE U TeopeTudyeckue, OHU MOIYT
«BKJIIOYATBCSI» APYT B Apyra‘, a mpaBoBasi HayKa, BbISIBJISISI IOCPEICTBOM M3Y-
YeHUSI M aHa/IM3a UCII0/Ib3yeMbIX B MpaBe IPUANYECKMX KOHCTPYKLIMIA UX
HeJIOCTaTKM, «pa3pabaThiBaeT HOBbIE BO3MOXKHbBIE KOHCTPYKIIMM». Mcxons
M3 9TOr0 M yCMAaTpUBasi HEKOTOPYIO COMEPXKAaTeIbHYI0 CXOXKECThb BbIIIE000-

1 CMm.: Yepdanyes A. @. FOpunmyeckme KOHCTPYKLUMM, MX POJIb B HAyKe U MpakTuke // 13-
BeCTMSI BBICIIMX YUeOHbBIX 3aBeieHmii. [IpaBoBemeHme. 1972. N2 3.

2 CM.: YepdaHyes A. @. JIOTUKO-SI3bIKOBbIe PeHOMEHBI B IOPUCTIPYAEHIMH : MOHOTpadust /
A. ®.YeppaHues. M., 2012. C. 224-225.

5 Cm.: Tam xe. C. 228, 230.

4 Cm.: Tam 3xe. C. 252.

5 Tam xe. C. 253.
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3HAUEHHbBIX MOJIeJIeli M UX aHTPOTOJIOTUYECKYIO TPUPOTY, OMbITAEMCS pe-
AT 3TU 3aJa4N.

Tak, ugeonornyeckas opuandeckass KOHCTPYKIMS MPeACTaBseTCs YMCTO
YMO3PUTENbHBIM MTOCTPOEHMEM Uit 0 Habope MpaBuil PeryJMpoBaHus OT-
HOIIEeHN MeKAY JII0AbMM, 00eCIIeuBaloIeM KM3HECTTOCOOHOCTD COLIMYMa,
a Ha 6oJsiee TTO3/IHEM 3Tarle 9BOIOIMM 00IeCTBA — HAYYHO-TeOPeTUUECKUM
IMOCTpOeHMeM el 1o ITOBOAY BbIpaskeHMsI B HOpMax ITpaBa siBJIeHUii ITpUpo-
IIbI U COIIMAIbHOM XKM3HU, YA0BIETBOPSIOIINX MHTEpeChl 0011eCTBa, Kak mpa-
BOBBIX SIBJIEHMIi BO B3aMMOCBSI3M X BHYTPEHHMX JIEMEHTOB, a TAaKKe MpeJi-
JIOXKEeHU1 TI0 COOTBETCTBYIOIIEN UX IOPUAN3ALINNA.

[Tox, peasibHOI IOPUAMYECKON KOHCTPYKIMEH MOKeT MOHMMAThCS pe-
aaM30BaHHAS B JeSHUSIX YIIPAaBOMOUEHHbBIX CyObeKTOB ITpaBa HOPMAaTUB-
Hasi MOJZie/ib 0OIIeCTBEHHBIX OTHOIIIEHMIT KaK pe3yabTaT UX IPaBOMEPHOTO
MM HETTIPaBOMEPHOT'O BOJIEU3bSIBJIEHNSI, B KOTOPOI MOXKeT OOHAPY>KMBATh-
Cs1 COBIIaZleHMeE ee IEMEHTOB C YCTaHOBJIEHHBIM IIPABOIOPSIAKOM, a TakxkKe
UX pacxoxaeHue.

HemnpaBomepHas Moenb MOBeeHMSI MOXKET CTaTh YCTONYMBON B CO3HA-
HUY IPABOIIPUMEHUTEJIST, KOTOPBIN: @) «00XOANT» OTHO IMPaBuUIo (OJHY HOP-
MY 3aKOHa) IpMMeHeHMeM JIPyroro MpaBuiia (HOpMbI), KOTOpOe, OAHAKO, He
YIOBJIETBOPSIET CYTHU 0OpalieHus (CUTyal[K), a B 9TOM CTydae OUYeBUIHO He-
COBEPILEeHCTBO MCXOIHOM I0PUIMUECKOI KOHCTPYKLIUN; 6) UTHOPUPYET Io/1e-
SKaIy0 IPUMEeHEeHWI0 HOPMY 3aKOHA M COBEpIIaeT IMPOTUBOIIPABHOE IesTHNe.

Takum obpasom, y A. ®@. UepmaHiieBa 0puandeckast KOHCTPYKIIMS TTpe -
CcTaeT METOAOM (CpelCTBOM) MO3HAHMS, CPEeICTBOM IOPUANIYECKON TeXHUKU
" CpeACTBOM TOJIKOBaHMSI HOPM IIpaBa B MpaBOpeaM3aliOHHOM Mpoiiecce®.

OmHO M3 00IIMX OTpeAeIeHNit TTOHITUS «I0PUAMUeCcKast KOHCTPYKIIMS»
npuHamiexkxut C. C. AyiekceeBy: «...crielinduyeckoe MOCTpoOeHe HOpMaTUB-
HOT'0 MaTepuasa, COOTBETCTBYIOIIee ONpeieIeHHOMY TUITY WV BUAY CJIOXKUB-
MIVIXCST TIPaBOOTHOIEHMIA, IOPUAMNYECKUX (DAKTOB, X CBSI3YU MEXIY COO0»’.

B naHHOJI TPaKTOBKE UCITONIb30BAHO CJI0BO «<HOPMATUBHOTO» U, KaK CJIe[l -
CTBUeE, MICUe3aeT BCEOXBATHOCTh (GOPMYIMPOBKM, KOTOPYIO «BO3BpallaeT»
B. B. UeBbIuesnioB, paccMaTpuBasi OPUANIECKYIO KOHCTPYKLMIO B IIMPOKOM
CMbICJIEe KaK 00pa3 MpaBOBOTO SIBIEHMSI, MMEIOIIETO OINpeIeeHHYI0 CTPYK-
Typy® (B Y3KOM CMbIC/Ie OH Takke BUIUT B Helt CpeICTBO MPaBOTBOPUYECKOI
TeXHUKMU JIJIsl TOCTPOEeHMsI HOPMATUBHOTO MaTepuasa, onpesesss ee o cxe-
Me A. @. YeppaHiieBa)®.

6 CMm.: YepdaHyes A. @. JIOTUKO-SI3bIKOBbIEe (PeHOMEHBI B IOPUCIIPYIEHLIUMA.

7 Anexcees C. C. O61iast Teopus rpaBa : yueb. 2-e usf., nepepab. u morr. M., 2009. C. 489.

8 CMm.: Yesoviuenos B. B. FOpuagnueckasi KOHCTPYKLIUST (ITPOGJIEMbI TEOPUM U TIPAKTUKA) :
aBToped. Iuc. ... KaHA. opua. Hayk. H. HoBropog, 2005. C. 8.

9 CMm.: Tam ke. C. 6, 7, 8.
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OpHako B. B. UeBbIue/nioB He paspesisieT IMO3UIINIO0, COTVIACHO KOTOPOI K
IOPUANYECKMM KOHCTPYKIMSIM OTHOCSITCSI TEOPUM, TIOHSITUSI U BO33peHus !,
XOTSI UMEHHO B TEOPUSIX MOXKET 3apOXKAAThCs Ta UJIM MHAs Iopuadeckast KoH-
CTPYKIIMSI M OHU MOTYT COlepsKaThb COOTBETCTBYIOIIME ITIOCTPOEHMS Ipejia-
raeMbIx NpaBui. TeM He MeHee aBTOp pa3andaeT TEXHUKO-IOpUIMUecKue 1
TeopeTUKO-IpUAMIecKre KOHCTPYKIMK. [loc/ieqHre cHavaia MOAeINpPyIoT-
Cs1 yUeHbIMU, a 3aTeM BOILIONIAIOTCSI B 3aKOHOAATE/IbCTBE! L.

CoBpeMeHHast MpaKTMKa IIpaBOTBOPUYECTBA IOATBEP)KAAeT JaHHbIN Te31C
U BbIe/IeHVe TEOPETUUECKUX IPUINYECKUX KOHCTPYKIINIA y3Ke Ha ITare Ha-
YYHOTO OCMBICJIEHMSI HOBBIX BUJIOB 00IIeCTBEHHBIX OTHOIIeHN. Harpumep,
OUeBUJIHO, YTO MMEHHO TaK (PoOpMIMpOBaIOCh TaK Ha3biBaeMoe 11 poBoe Mpa-
BO, KOHCTPYMPOBA/INCh €r0 MHCTUTYTHI.

YTo KacaeTcsl IPaBOMPUMEHUTENIS], TO OH YCTaHAB/JMBAaeT COOTBETCTBUE
MEeXTy MpU3HaKaMy O6IIeCTBEHHOTO OTHOIIEHMS U 3JIEMEHTaMM KOHCTPYK-
LM, 3aKpeIIeHHO B HOpMe ITpaBa, T.e. OCYIIeCTBJIsIeT KBaaudukaimmo'2,

IOpuanueckast KOHCTPYKIMS GUKTUBHOTO CyObEKTa ITPaB M 00SI3aHHOCTEN —
IOPUAMYECKOTO Inlia — copmupoBaach maBHO. COCTaB ee 3JIeMeHTOB, OTpa-
>KEHHbBIX B 3aKOHOIATE/IbCTBE, M3BECTEH: TIOHSITHE (HOPMAaTUBHOE OTpe/ierne-
HMe BriepBbie 6b110 HaHo B ['paskmaHckoM Kogekce PCOCP 1922 r. (manee — 'K
PC®CP)); ycnoBust obpasoBanmsi; hopMa IpaBa, OIpeIesisiioniasi CTaTyTHOe
rososkeHue (ycTaB, IOJOKeHe, 3aKOH); COCTaB YYaCTHUKOB — yUpeauTeneii;
UX MpaBa " 06SI3aHHOCTH; TIPOIIeAYypa CO3AaHMsI, B TOM YMC/Ie TOCYIapCTBEH-
Hasl perucTpaiys ; UMyIecTBO ¥ MICTOYHMK (hMHAHCUPOBaHMS ; MECTOHAXOXK/Ie-
HMe; OpraHbl yIpaBieHus (o6Iee coopaHue, pa3janyHble COBETbI, AUPEKTOP
WU TIpaBJIeHNe, PeBU3MOHHAsI KOMUCCHUS WJIM PEBU30D, B APYTUX CITyYasiX Py-
KOBOAUTEU U T.[I.); TPABOMOUMSI OPTAHOB YIIPABJIEHMS ; [IeIV U HATIpaBIeHUS
NlesITeTbHOCTU ; YOIOBYS GYHKIIMOHUMPOBAHMS ; BUbI (TTepedyeHb Kiaaccuuim-
PYIOIIMX ITPU3HAKOB IOPUANYECKUX JIUIL JOCTATOYHO IIMPOK); HAaMMeHOBaHME;
rpaBomounust (TTpaBa 1 00s13aHHOCTH, MIPeAToaramlinye mpaBa Ha yJyacTue B
pa3IMYHbBIX IIPABOOTHOIIEHUSIX, B TOM UMC/Ie ITpaBa Ha BjaJeHle, IT0Ib30Ba-
HMe M pacropsikeHre COOCTBEHHOCTBIO C ONpeAeIeHHbIMM OTPaHMYEeHUSIMU
1 6e3 TaKOBBIX); HOPMBbI O OPUIMYECKOI OTBETCTBEHHOCTH ; ITpeKpalleHne
(ocHOBaHMS U IpoLieaypbl). OnpeesieHHOe 3HaueHMe MMEIOT oA BeIOMCTBEH-
HOCTb, B TOM UMCJIe OTpacaeBast, OTYeTHbIE TOKYMEHTbI U TIOAOTYETHOCTD U JIP.
3/ieMeHTbI (pMpMeHHbIe ¥ TOBapHble 3HaKM, CMUMBOJIMKA, IIITATHI).

B TeopeTnueckyx rMocTpoeHMs X, KOTOpbIe MpellecTBYIOT HOpMaTUBHOI
IOPUIMYECKO KOHCTPYKIIMM, TaKsKe BasKHbI YCIOBUS IIPU3HAHMS IICEBIOIIEP-
COHBI peaJbHbIM YYACTHMKOM ITPaBOOTHOIIEHMS (OTOOPAKAIOTCS B TIOHSTUN

10Cm.: Tam ske. C. 11-12.
1 Cm.: Tam ske. C. 14.
12 Cm.: Tam xke. C. 19.
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Y UHBIX HOPMATMUBHbBIX MOJIOXKEHMSIX), CYIITHOCTD U TpeAHa3HauUeHe PUIA-
yeckoro juiia. CyImHOCTb IOPUAMYECKOT0 JINIA KaK MyOJIMYHO ITPY3HAaBaeMOit
YCJIOBHOCTY COCTOUT B TOM, UTO OHO IIPeACTaB/ISIET OO0 OIpeiesieHHOe 00-
IeCTBeHHOe OTHOIIIeHMe, CBSI3aHHOe ¢ 00beqMHeHeM U TTPaBOBbIM 060CO-
671eHMEeM B TeX WJIVM MHBIX LIeJISIX OTpeleJIeHHbIX PeCypCOB (JTIOIV, BbIpaskaio-
IIye orpeaeeHHbIe MHTEPECHI U BOJIIO; TPY, JI0fel, 00beIMHEHHbBIX B KOJI-
JIEKTUBBI; UMYIIECTBO KaK YCJI0BYeE U pe3y/ibTat TpyAa). Toraa mpegHasHaue-
Hye GUTypbl IOPUAMUECKOTO JMIIA 3aK/II0YaeTCs] B OpraHu3aliOHHO-TTPaBo-
BOM ohopMIIeHIM OTIpeie/IeHHO 1leJieHalTpaBIeHHO IesiITeTbHOCTY JTI0IeH,
OCYIIECTBJISIEMO¥ B paMKax 00II[ero 5KOHOMMUUECKOTO BOCITPOM3BOICTBEHHO-
IO IPOIIecca ¥ OCHOBBIBAIOIIEICS Ha KOJUIEKTUBHbBIX Hauajiax 1 060Co6IeHnr
MaTepUabHbIX M HEMaTepUaabHbIX PECYPCOB.

MOXXHO TPU3HATh PUAUUECKOE JIUII0 KaK COLMATbHOI, TaK ¥ TPaBOBOIA
peasTbHOCTbIO, HO 3TO HMCKOJIBKO He M3MEHUT OAHOTO peasbHOro daxra: 6y-
IIyuy BbIpa)KEHHBIM B IpaBe (3aKOHOMATe/bCTBE), OHO OCTAeTCs opuauye-
CKOI1 pUKIIMEIA.

Yrto o sTomy noBony yreepxaan A. @. Ueppanue? «OUKUINM — IPOSIB-
neHne ¢popMaau3Ma BbICIIEN CTeMeHN»!'3, «3TO HOPMbI UM PeIIeHMs ITPaBo-
TIPMMEHUTE/IbHBIX OPraHOB, UMeEKIINe 0C000e comepskaHue, IPeaICchiBa-
Iollee CUMTATh HeCyleCTBYIOIIMe (DaKThI CYIeCTBYIOUMMM M HA000pOT» !4,

TpymoHO COTIACUTBCST C TPAKTOBKOIA, ITPeICTABIISIONIEN GUKIINIO0 HOPMOIA
WU pellleHMeM CyObeKTa BJIaCTH, TAK KaK HOPMBbI M PEIIeHMS JINIITb BbIpaska-
IOT «3TO HEeCYIeCTBYIOIIee MOI0OKEeHIEe, B CUITY OTIPeIeJIEHHBIX 0OCTOSITENTbCTB
MpuU3HaBaeMoe 3aKOHOAATe/IeM Kak pealibHOe, CYIeCTBYIOIIee U CTaBlliee B
CUJTY 3TOTO 06SI3aTeTbHBIM» .

IycKyccum 0 TpaBOCYObEKTHOCTY I0PUAMNYECKOTO JINIIA COTIPSIKEHBI C 0CO-
ObIM BHMMAaHMEM K OPTaHy YIIpaBjeHMsI Iopuanmdeckoro jauia. Hampumep,
E. A. @neitmmiy oTMeuasa rmpobaemMy, COCTOSIIIYIO B TPU3HAHUM TTPEATIPUSTUS
00BeKTOM 060pOTa ¥ CYObeKTOM ITpaBa OMHOBpeMeHHO. [1o ee yTBepsKIeHMIO,
«HOCUTEJTb ITPABOMOYMIA, TPABOBBIX IIPUTSI3aHMIA, T.H. CyObEKTUBHBIX ITPaB, HU-
KOIJIa He MOKET OKa3aThCsI B TO JK€ BpeMsI 00beKTOM TaKMX ITPaBOMOYMIA, TPY-
TSI3aHMI I MHAUe CyObeKTUBHBIX ITpaB»!°. ABTOp Ipu3HaBasa, YTO B3I Ha
npenmnpustue no mopenu nepsoro 'K PCOCP oTopBaH OT mpaBOBOi AeliCTBU-
TEJIbHOCTU U PACXOIUTCS C PSITOM €BPOTIeiCKMX 3aKOHOB, B KOTOPBIX IOPUIN-
YeCKOro ObITHSI IPEAIIPUSITHS B KAUECTBE CYObeKTa IPaB HET, a IPeCTaB/IsIeT
€ro eqVMHOJINYHBIN VI KOJUIEKTUBHBIN CyobeKT!’. Tak HayuHbIM SI3bIKOM €10

13 YepdaHyes A. @. JIormKo-s13bIKOBbIe (heHOMEHBI B ropucnpygeHuyn. C. 311.

4 Tam xe. C. 312.

5 Kawarnuna T. B. Opuanueckas TexHuka : yue6. M., 2007. C. 188.

16 @netiwuy E. A. ToproBo-MpoMblLIIeHHOE IIPeJIIpUsITHE B IIpaBe 3aI1aJHO-eBPOoIeiickoM
u PCOCP. Jlenunrpan, 1924. C. 5.

7 Cm.: Tam sxke. C. 18.
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OBLJIO BBIPAKEHO CKPBITOE HECOT/IaCKe C COOTBETCTBYIOIIMMM TOJIOKEHUSIMU
rpakmaHckoro 3akoHogaTeibcTBa PCDOCP.

Tako¥t mo3uiuu NpUAepPsKUBaIUCh MHOTE COBETCKME FOPUCTDI, B TOM UM-
CJie y4acTBYIOIIME B IPaBOTBOPUECKON AeSTEIbHOCTH, ¥ B MaCCBE HOPMATUB-
HbIX MpaBoBbIX aKTOB PCOCP 1 Corw3a CCP nMeloTCsT aKTbl, HOPMbI KOTOPBIX
npoTtuBopeyar cT. 13—-19 'K PCOCP 1 MHbIM HOpMAaTUBHBIM YCTAHOBJIEHUSIM.

Taxk, [Toctanosnenne Coseta Tpyma u O6oponst CCCP ot 10 aBrycra 1925T.
«[Tono>keHue 0 TpaBIeHMSIX JKeJle3HbIX JOPOr»!8 ycTaHaBIMBAIO, UTO BO3I/IAB-
JISIeT KaXXAYI0 XXele3HYI0 AOPOry mpasjeHue (CT. 1) Kak MOJTHOMOYHBIN OpraH,
BealolINii BceMy KOMMepueCckumMu, GHaHCOBbIMU, X03SIICTBEHHbBIMU, T€X-
HUYECKMUMU, SKCIUIYaTallMOHHBIMU U aAMUHUCTPATUBHBIMM BOTIpOCaMM pa-
60TbI JOPOTH, peasin3anyeii B sKM3Hb TPAaBUTETbCTBEHHbBIX PaCIIOPSDKEHMIA
10 BOMTPOCAM TEXHUYECKOTO COIeP>KaHMsI JOPOTHU U ee COOPY>KeHM, a Takxke
MpaBUJI 110 6e30MacHOCTM IBMKeHUs (CT. 2). B craThe 3 3TOr0 akra mpasje-
He ObLJIO OIpeieJIEHO CAMOCTOSITEIbHBIM X03S/iICTBEHHBIM OPraHOM, KOTO-
pbIit MOXeT MpuobpeTaTh IpaBa Ha UMYILECTBO, BCTYTATh B 00513aTe/IbCTBA,
MCKaTh ¥ OTBEYATh B CyZe Ha OOIIMX OCHOBAHMSIX, YCTAHOBJIEHHBIX JIJISI TOCY-
JlapCTBEHHBIX OPTaHOB, TTOIb3YIOIIMXCS TTIpaBaMM OPUIMUYECKOTO nuiia. UHbI-
MU CJIOBaMMU, IIpaBJIeHe KaxKA011 JKeJle3HO JOPOry IMpU3HaBaaoCh 0puamye-
CKVM JIMI[OM, UTO MPEeJICTaBJIsIO 60Jiee peaibHYI0 KAPTUHY CKJIaIbIBAIOIIMXCS
Ha >KeJIe3HbIX JOPOTax X0351/ICTBEHHBIX U YIIPaBJI€HYeCKMX TPABOOTHOLLIEHWIA.

Takum 06pa3om 6 coeemckom npase deticmeosanu HOpMbl, KOMOPbIMU 0p2a-
Hbl yNpasieHust HeKOMOopblX X03aUCMEYIWuUx op2aHu3ayutl, 8 0aHHOM ciyuae —
Heese3Hulx dopoz, NPUpPasHUBaIUCy K Lpuduieckomy Jauyy, 4mo 03Hauano Qax-
muueckoe co30aHue 3akoOHOJameslbHbIMU aKmamu OUXomomu4eckoli npasosoti
KOHCMpYKyUU 10puduteckozo auya.

OpraH yIipaBjieHus JTI060T0 I0PUIMUECKOTO JINIA — BasKHENIIINI 5JIEMEHT
€ro IMpaBoBO KOHCTPYKIINM, KOTOpast He yTPaTUT cBoeit 3 (GeKTUBHOCTY TP
CMellleHMM «IIeHTPa ITPaBOCYObeKTHOCTM» OT MCKYCCTBEHHOT'O CyObeKTa Impa-
Ba, a TOYHEe, OpPraHM3aIMOHHO-TTPaBOBOJ (POPMBI, pacCMaTpPMBAEMOJi B Kaue-
CTBe CMHOHMMA MOHSITUIO «I0OpUANYEeCKOe JIUI0», K OpTraHy yIIpaBJaeHUs 3TUM
ob6paszoBaHKeM, GaKTUIECKOMY CYyObEKTY IpaBa, C 00s13aTeIbHOI COOTBETCT-
BYIOIIIEVi KOpPeKIMeil B3aMOCBSI3aHHBIX ITPABOBbIX MHCTUTYTOB.
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IIOHATUE UHTYUTHUBHOI'O ITPABA KJIACCA
B YUYEHUU M. A. PEMCHEPA:
KPUTNYECKOE OCMBIC/IEHUME

A. M. MuxaiioB

Mockosckuti 2ocydapcmeeHHblli opuduieckuli yHugepcumem
umenu O. E. Kymaguna (MI'TOA)

IMoctynuia B pegakiyio 21 mioHs 2025 1.

AHHOTaNMA: B CTaTbe PACKPbIBAETCS OJHO U3 K/IIOUEBbIX TOHATUI TONUTHU-
KO-TIIpaBOBOro yueHust M. A. PelicHepa — IMOHSITHE MUHTYUTUBHOTO ITPaBa KJac-
ca, KOTOPOe JIETTI0 B OCHOBY MO3UTUBALMY PEBOTIOIMOHHOTO ITPAaBOCO3HAHMS
B Poccun B koHLe 1917 1. (Jlekpet o cyme N2 1). ABTOp Ipe T pMHSLT TIOIIBITKY
He TOJIbKO OTIpeNeNTh CrelduyecKiie YepThl M MPUUIMHBI KOHCTPYMPOBa-
HMS TIOHSTHS KJIACCOBOTO MHTYUTHUBHOIO IIPaBa, HO ¥ OTTPAHUYMUTD €ro OT
MpeiCcTaB/IeHMIT 06 MHTYUTUBHOM MpaBe B yueHuu JI. V. TleTpaskuiikoro. B pa-
60Te MpeaCcTaBaeH KPUTUUYECKMIT aHaIu3 mmoaxozda PelicHepa K TOHMMAaHUIO
MHTYUTUBHOTO ITpaBa, ero Gprrocodcko-mMeToq0M0rMueCcKIX OCHOBAHMI, U e
0 KJ1aCCOBOJ YHMMMKALIMY ITPaBOCO3HAHMSI, COTJIACOBAHMS KJIACCOBOTO aHTa-
TOHM3Ma UHTYUTUBHOTO U MTONIOKUTEIBHOTO MTPaBa € yCTOMUMBOCTBIO U €[IVH-
CTBOM IPaBOIOPSAKA, COOTHOLUIEHUSI ¥ MHTerpauuyu ICUXO0IOTUYEeCKOro U
UIE0JIOTUUECKOTO «IIACTOB» KJIACCOBOTO MPaBOCO3HAHMSI.

KinroueBbie ciioBa: VMHTYUTUBHOE IIPaBoO, IMOJTOXKXKUTEJIbHOE IMpaBo, IICUXO0JI0-
rmyeckas Teopusd IpaBa, MIpaBOCO3HaHMeE, MAaPKCUMCTCKOE yUyeHlMe O IpaBe,
IIpaBOBasd NMaeoJIorus, mpaBoBad IICUXOJIOT M.

THE CONCEPT OF INTUITIVE CLASS LAW
IN THE DOCTRINE OF M. A. REISNER:
CRITICAL EVALUATION

A. M. Mikhailov
Moscow State Law University named after O. E. Kutafin (MSAL)

Abstract: the article reveals one of the key concepts of the political and legal
doctrine of M. A. Reisner — the concept of intuitive class law, which formed
the basis for the positivisation of revolutionary legal consciousness in Russia
at the end of 1917 (Decree on the Court No. 1). The author attempted to
determine not only the specific features and reasons for constructing the
concept of class intuitive law, but also to distinguish it from the ideas about
intuitive law in the teaching of L. Petrazhycki. The work presents a critical
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analysis of Reisner's approach to understanding intuitive law, its philosophical
and methodological foundations, ideas about the class unification of legal
consciousness, the coordination of the class antagonism of intuitive and
positive law with the stability and unity of legal order, the relationship and
integration of the psychological and ideological "layers" of class legal
consciousness.

Key words: intuitive law, positive law, psychological theory of law, legal
consciousness, Marxist doctrine of law, legal ideology, legal psychology.

Brvokaiiiryio uaeiiHyo OCHOBY Jist ODUIIMATIbHOTO IIPU3HAHMS PEBOIO-
IIMOHHOTO TIPaBOCO3HAHMSI MCTOUYHMKOM IMpaBa B COBETCKOM Poccuu KoHIa
1917-1922 rr. cdhopmupoBaio yueHme M. A. PeiicHepa. OmHMM U3 BeAyIIUX
TIOHSITUI 3TOM SOKTPUHBI SIBJISVIOCH KJIACCOBOE MHTYUTUBHOE TIPABO.

B xitoueBom Tpyne wopucta « Teopus JI. Y. [TeTpaskniikoro, MapkCu3M U CO-
uyanbHas umeonorus» (1908) yTBepskmaeTcs, UTO B OCHOBAHUM JII000i COLIM-
aJIbHOJ PEBOJTIOLIVN JIEXKUT UHTYUTUBHOE ITPaBO, KOTOPOEe MOCTeIeHHo (Gop-
MUPYETCS «I10Z, TOKPOBOM CYIIECTBYIOILEr0 TPASUIIMOHHOTO MpaBa», «I0-
pOIO IOJITO pacTeT B 6eccoO3HATENbHON TUIIIN», HO, CTaB Ae/CTBYIOIIMM TTpa-
BOM, OMpeJiesisieT MICUXUKY KIacca U MPUXOAUT B CTOJIKHOBEHME C TTIO3UTUB-
HbIM ITpaBoM!. UIHTYUTUBHOE MTPaBO CIIOCOOHO BbIXOAUTD JajeKo 3a Ipefeibl
VHAVBUAYATbHOM IICUXUKH, 3aXBaThIBATh BCE H0JIee 1 6osee MPOKMe KPyTH,
MpMO6PETATh BCE GOJBIIYIO CMITY ¥ CTAHOBUTHCS TOCIIOACTBYIONIMM B OTTpeze-
JIEHHOM KJj1acce obmiectBa’. B o61ecTBe, 3HaKOMOM C pasaeeHreM Ha Kiiac-
Chl, «KaXX[IbII KJIACC CTPOUT CBOE ITPABO HAa OCHOBE CBOETO MOJIOKEeHMSI B ITPO-
M3BOJCTBE ¥ 0OOMeHe»%, T.e. pacIIpoCTpaHeH)e MHTYUTUBHOTO ITPaBa B KOHEY-
HOM cueTe 0ObeKTMBHO OIpeJeNeH0 KIaCcCOBOI CTPYKTypoit conmyma. Ilpu
3TOM yTBepPXXAeHVEeM O TOM, UTO He TOJIbKO FOCIOACTBYIOIINIA, HO U SKCILTY-
aTUpyeMblii KJIacC MMeeT CBOe IpaBo, PelicHep «yHUYTOXWII Pa3HULLY MEXAY
JeiCTBYIOLMM ITPaBOM U IMPABOCO3HAHMEM» ; «CTPEMSICh IOJHSITh ITPaBOCO3-
HaHMe pabouero Kjacca Ha ypoBeHb ITpaBa, PeiicHep caMmo rOCIOICTBYIOIIEe
MPaBO CBOAMJI K IPAaBOCO3HAHUIO»*,

B kauecTBe CBOEro 0CHOBHOTO JOCTVKeHMS PelicHep Ha3bIBal TO, UTO OH
roctaBw1 yueHue [TeTpaskuiikoro o6 MHTYUTUBHOM ITpaBe «Ha MapKCUCTCKOe
OCHOBaHME»: UHAVBUAYATIbHOE MHTYUTUBHOE TIPABO IICUXOIOTMYECKON KOH-
Leniuy 6bUI0 3aMeHEeHO MO IMHHBIM KJIaCCOBBIM ITPAaBOM, KOTOPOE «B BUIE

1 CM.: Pelicnep M. A. Teopus [TeTpaxkuIiiKoro, MapkcusM u couyanbHas uaeonorust. CII6.,
1908. C. 159.

2 Cm.: Tam xe. C. 158.

5 Petictep M. A. TIpaBo. Haire mpaBo. Uyskoe nmpaBo. O61iee mipaBo. JI. ; M., 1925. C. 247-248.

4 Cabo M. OCHOBBI TEOpUM TIpaBa / Iep C BEHTep. MOJ, Pe[l. 1 BCTYIL. CT. B. A. TymaHoBa. M.,
1974. C. 197.
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MpaBa MHTYUTUBHOTO BbIPAabATHIBAIOCh BHE KAKMX ObI TO HU ObLIO OGUIIM-
aJIbHBIX PAMOK B PsIIaX YTHETEHHOM U SKCILTyaTUPyeMOit Macchl»®. B yueHun
PejicHepa coueTaeTcsl TEXHMKO-METOH0JI0TMYECKAsI CTOPOHA TICUXOI0rmye-
CKOTO0 y4eHMsI 0 TIpaBe ¢ ¢pumocodueir Mapkcmuamal.

BmecTe ¢ Tem Heslb3s HE OTMETUTD, YTO OCHOBOTIONOXKHUK TICUXO0JIOTHUYE-
CKOJi TeOpuM TipaBa NpU3HaBaj, YTO UHTYUTUBHOE IIPABO OMpee/IeHHOM CO-
LIMaTbHOJ TPYIIITBI CIIOCOOHO 06J1aaTh «O0JbIIEN VIV MEHbIIE CTEIeHbIO
coryiacusi» B CWJIy OGIITHOCTY YCIOBUI GOPMMUPOBAHMS TTPABOBO MICUXUKA'.
B uncie Takmx conmanbHbIX TPYIIN YUYE€HBIV HA3bIBAJI CEMbIO, KPY>KKU U Iaske
KJIacChI OOIIIECTBA, UTO JaeT OCHOBAHMS YCMOTPETh HEKOTOPbIE IMapaiiesn B
MOHMMAaHMY ITPABOCO3HAHMS Y OCHOBOTIOJIO(KHMKOB MapKCy3Ma U B YUeHUU
[TeTpaskuiikoro: popmMmpoBaHue Mo BAUSIHMEM COLIMATbHbIX YCIOBUIA, HAMN-
Ylie OTHOCUTEbHO OOIIHOCTY ITPAaBOBBIX MPEACTaBAeHNUI OOUIMPHBIX MaCC
et (kimaccos). Bmecrte ¢ TeM, B OT/IMuMe OT OCHOBOIIOJIOXKHUKOB MapKCU3-
Ma " psAAA COBETCKUX IOpUCTOB 20-x rT. XX crosnetus, [leTpaskuiiknii HacTa-
MBAJI HA IPUHLUIINAIBHO MHANBUAYAJIBHOM XapaKTepe MHTYUTUBHOTIO Ipa-
Ba: OHO He SIBJISIETCS «ITaOJIOHHBIM ITPABOM», <TI0 COIEPsKaHMIO0 COBOKYITHO-
CTel MHTYUTUBHO-TIPABOBBIX YOEKIEHNI MHTYUTUBHBIX IIPAB CTOIBKO, CKOJTb-
KO MHAMBUAOB»®. B IICUXOIOTMUECKOi Teopuy IMpaBa JIroOble KOJIEKTUBHbIE
OOIITHOCTY ITPABOBBIX AMOIINIT paCCMaTPUBAINCh KaK 6€3yC/IOBHO BTOPUYHBIE,
MMPOM3BOAHbBIE OT MHAVBUAYAIBHOTO ITPABOCO3HAHMUSI.

Bxiag PeiicHepa B nocienyloiee NpyU3HaHMe PeBOMIOIMOHHOTO MPaBo-
CO3HAHMS MCTOYHMKOM IIpaBa COCTOUT B TOM, UTO OH Hepa3pbIBHO CBS3ajl
MpaBOCO3HaHMe C KJIACCOBO CTPYKTYpOJi 06I1IeCcTBa, B CUITy Uero MHAMBULIY-
QJIbHOE MPABOCO3HAHNE MOTEPSIIIO AJ1S IOPUCTOB-UAE0I0TOB COBETCKOM BJIac-
TU KaKoe-Jnb0 MpaKkTMYecKoe 3HaUeHe, TTOIJIMHHBIM BhIpaskeHMEM ITPaBO-
BBIX Meii, YOeXKIeHMi 1 MpeIiCTaBIeHNI CTaI0 UCKIIOUMTEIbHO KIacCOBOe
MpaBOCO3HaHMe. BriocieacTBUM 3TO ITO3BOINIIO OOBSIBUTD «PEBOJIOLIMOHHOE
MpaBOCO3HaHMe» UCTOYHMKOM COBETCKOTO MpaBa MepBbIX MOCIePeBOMIOIM-
OHHBIX JIET ¥ TEM CaMbIM 00€CITIeUNTb OCHOBY IESITETbHOCTU «ITPOJIETAPCKO-
ro» cyna B KoH1e 1917 — Hauane 1920-x IT.

ITo mHeHMI0 PelicHepa, B 310Xy CTOJKHOBEHVSI MUHTYUTUBHOIO M TO3UTUB-
HOTO MPaBa «KaXXAbIl KJIACC CTAHOBUTCS MOJ], 3HAMSI CBOETO ITPaBa»; BOCCTAI0-
LM KJIACC «OIMMpPaeTcs Ha TpeboBaHMs “CripaBeIIMBOCTIA”, KOTOpasi 060CHO-
BbIBaeTCst M GUI0copCcKu, ¥ MOPaIbHO, U UCTOPUYECKIM»’. B TpenpeBoOIn-
OHHBI TTepMOo, KOTAa MakKCMMaIbHO 000CTPSIETCSI TPOTUBOCTOSTHME TTO3UTUB-

S Peticnep M. A. TIpaso... C. 18.

6 Cm.: Mapmeuwun O. B. dunocodus mpasa : yueb. M., 2016. C. 223.

7 CMm.: ITempaxcuykuii /1. M. Teopus 1ipaBa ¥ roCcygapcTBa B CBSI3U C TeOPMeEli HPaBCTBEHHO-
ctu. CII6., 2000. C. 383.

8 Tam ske.

9 Peticnep M. A. Teopusi ITeTpaskUIIKOTO, MapKCU3M U coluanbHast ugeonorusi... C. 160.
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HOTO TTpaBa ¥ PeBOJIIOLIMOHHBIX CUJI, «CTapOe 3aKOHHOE MM 0ObIYHOE TTPAaBO
TOIBEPraeTCs HEyCTAaHHOM KPUTHKE C TOUKM 3PEHMSI HOBBIX MleanoB. Ha me-
CTO CTAPOro CTABUTCS HOBOE, TIOUEPITHYTOE M3 CAMOI “TIPUPOIbI”OTHOILIEHIIA,
JUIIIEHHOe 3alIUThl CO CTOPOHBI TPYyOOTO MPUHYXKIEHMS, HO 3aTO CUIbHOE
CBOMM 3HAYeHMeM B AyIlle CO3[aBIIel 3TO ITPaBo cpebl. Tak sIB/ISIETCS PEBO-
JIIOLIMOHHOE €CTeCTBEHHOE MJIM MHTYUTUBHOE IPaBo, MPaBO CBOOOIHO CO-
BECTM U MHTYUTUBHOIO YOEKIEHNS, IIPaBO 3aXBaTHOE” [0 CBOEMY IIPOMC-
XOXKIEHMIO ¥ MOpaJIbHOE TI0 CBOeMY aBTOPUTETY»'C. B TpaH3UTHbIE TTePUOAbI
MCTOPUM «Ha 3TO¥ IMoYBe 60pHOBI IBYX ITPAB pPasbIrPbIBAETCS Tpareqyusi OyHTa
Y YCMUPEHMIA, pEBOJTIOLIMY Y TIOBOPOTA BCIISITh... MUHTYUTUBHOE ITPABO MOIbI-
MaeT CBOe 3HaMsI IIPOTUB THETa, IPOU3B0JIa, SIKCILTyaTalluM M TUPAHUM CTa-
pOTo OTXKMBIIIEro rnopsigka»'t. IlpaBo peBoMIOIMOHHOTO Kiacca PejicHep Tpak-
TOBaJI KaK MHTYUTUBHOE WJIM 3aXBaTHOE MPaBO «PEBOJIOMOHHBIX Macc, KO-
TOpOEe B KaUeCTBe KJIACCOBOTO ITPaBa BOCCTABIIMX COIEPKUT B cebe BCIO TTOJI-
HOTY HaJiJieXkalllero mpaBoCO3HaHMSI» 2.,

BaskHO MOJYEPKHYTh, YTO «IIepecajika» MHTYUTUBHOTO rpaBa [leTpaxkuii-
KOTO U3 MHAVMBUIYAJIbHOM IMCUXUKM B KJIACCOBOE CO3HAHME KO/IEKTUBHOTO
CcyObeKkTa 03HavasIa JaJeKo He TOJIbKO CMEeHY HOCUTEJISI TAKOTO ITpaBa (Tpa-
BOCO3HaHMs). IMIIepaTUBHO-aTpUOYTUBHbIE «IUCIIO3UIIM» UHTYUTUBHO-
ro MpaBa aBTOpa IMCUXOJIOTNYECKOI TEOPUIM MOTYT SIBJIITHCSI MCKITIOUNTENb-
HO KOTHUTUBHBIMM, MBICTUTEIbHBIMM TTOCTPOEHUSIMY, HE BBIXOASAIIVMM 3a
TIpeesTbl UHAVBUIYAJTbHOTO CO3HAHMS, B TO BpeMSI KaK KJIaCCOBOE MHTYUTUB-
Hoe TpaBo PejicHepa He CITOCOGHO OCTABATHCS UCKITIOUUTENIbHO «MHTEJTUTH-
6e1bHbIM» (heHOMEHOM ; caM ITpoliecc ero GopMMUpPOBaHMs, BOCIIPOU3BOACTBA,
pacrpoCcTpaHeHMs ¥ Pa3BUTHUS He MOKET He HOCUTD BHeEIITHEe BbIpasKeHHbI,
COLIMAJIbHBIN XapaKTep, OTPakaTbCsI HA YPOBHE OOIIECTBEHHBIX CBSI3€i1, CO-
LIMaTbHbIX MHCTUTYTOB. «KpacHbIi [TeTpakuiikuii» ObLI TaJeK OT TOTO, UTO-
6bI 3aMbIKATh MHTYUTUBHOE ITPABO B MHIAMBUIYAIbHO TICUXVKE — Bellb IaH-
HOe TIOHATHE BBICTYIIA/IO B €r0 YUeHU «3HaMeHeM» YTHeTaeMOoro Kjaacca B
ero 60pb0e 3a BJIACTh: «...IIEPeJI PEBOJTIOIMEN CTOST OUeHb BasKHbI BOIIPOC O
TOM, KaKyI0 pOJib MOKET ChI'PATh IIPaBo BOOOIIE B 60phOe mpojieTapuara 3a
BJIACTh U HE CJIeAYeT JIM B YACTHOCTM IMPOJIeTAPCKOI MapTuy 06paTUTh BHU-
MaHMe Ha ColiMajbHOe 3HaueHue mpaBa, KOTopoe 1o CBOe UAe0ormyecKoi
¥ TICUXOJIOTMYECKOVi IIPUpoie 061aaeT HEKOTOPbIMM YepTaMy Ype3BbIYaiiHO
MOIITHOV 1 6YpHOI peakiium»'>. [ToaToMy, pasymeeTcst, ijist PeiicHepa MMeHHO

10 Pejicnep M. A. TocymapctBo. U. 1, KynbTypHO-1ucTOprueckue ocHOBbI; U. 2, TocymapcTBo
1 o61ectBo. Y. 3, TocynapcTBeHHbIe popMbl. ITocobye K eKIMsIM 110 0611eMy YIeHMIO O TOCY-
mapcrBe. M., 1911.4. 1-3. C. 64.

11 Peiicnep M. A. Teopus [TeTpaskn1IKOT0, MapKCU3M U colMaibHas uaeomnorus... C. 159, 161.

12 Peficnep M. A. TIpaso... C. 21-22.

13 Tam xe. C. 22.
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COLIMAJIbHAS, a He TICUXO0JIOTUYEeCKast KUTIOCTACh» MHTYUTUBHOTO MpaBa BUe-
JIaCh OIIpeessIIoLIei.

BTopoit npuunHOi KOHCTPYUPOBAHMS KJIaCCOBOTO MHTYUTUBHOTO Mpa-
Ba B yueHUMu PeiicHepa 6bLJIO TO, UTO ITyTEM CO3[aHMS TAKOTO IMOHSATUS OH
BBICTYIIJI TPOTMB MapKCUCTCKOTO OTOXKAECTBIEHMSI ITpaBa BOOOIIIe 1 ITpaBa
9KCIUIyaTaTOPCKOTrO Kiacca. PeiicHep cunTan KaTeropu4yecky HelmpaBuiib-
HBIM, UTO MapKCU3M, KOTOPBIii, II0 €r0 MHEHUIO, TO/KEH ObIJI OBITh KPOBHO
3aMHTEPEeCOBAH B pa3jeieHuM rocygapcTsa U rnpasa, npsiMmoli 3azaveli Ko-
TOPOTro, Ka3aJIoCh Obl, O/KHO OBLJIO CTATh CO3/IaHME HOBOTO MIpaBa B IPoO-
TUBOIIOJIOXXHOCTh ODUIMaTbHOMY TOCYyIapCTBEHHOMY 3aKOHY, HAIIpOTUB,
paccMaTpuBa rocyapcTBO U MPaBoO KaK MHCTUTYThbI, HEOOXOAUMO U He-
136eXHO CBSI3aHHbIE IPYT C Apyrom: «Pa3 rocymapcTBo SIBIASETCS OIHOM
13 ¢GopM opraHmu3auy UMYIIMX KJIaCCOB, HAIIpaBA€HHO MPOTUB HEUMY-
IIMX, TO ¥ BCE MPaBO, KaK OAVH 13 HEM30eKHBIX COI03HMKOB rOCyIapCcTBa,
OKa3bIBaeTCsl Kak OYyATO 3alSITHAHHBIM TOIO JXKe CaMOii 9KCIUTyaTaTOPCKOM
1esbio»'4. IHbIMM ctoBaMM, B yueHnu PeiicHepa OTpuiiaeTcst BasKHbBIN TPUH-
LIMIT MapKCU3Ma, YTBEPXKAAIOIINIA eJMHYI0 KIACCOBYIO CYLIIHOCTb FOCYNapCT-
Ba M MpaBa, UX TIOHMMaHMe Kak OPYyANUi 32U Thl MHTEPEeCOB SKOHOMUYECKU
Y OIUTUYECKU T'OCIIOCTBYIOILEro Kjiacca, NeEPBUUYHOCTD TOCYAapCTBa Kak
opraHmusanum rocrnoACcTBa Kjiacca U IMPOM3BOSHOCTh IpaBa Kak pe3ysabTa-
Ta BO3BENEHMS B 3aKOH KJIACCOBOW BOMU MOMUTUYECKU TOCIOACTBYIOIIMX.
Xots PeiicHep ¥ He OTpuUIlaeT 3HaUeHNe KOHCOMUIMPOBAHHOM CUJIbI K1acca
ILJISI AOCTVDKEHMS 1Lelieli peBOJIoL MY, BMECTe C TeM, KaK IPeCTaB/sIeTCs, OH
He COIVIaceH C UCKJIIOUMTENbHO CUIOBOJ (IIOTeCTapHOi) TPaKTOBKOJ ITpa-
Ba y OCHOBOTIOJIOKHMKOB MapKCcu3Ma: mocaenoBareiib [leTpakuikoro mpu
MOMOIIY MHTYUTUBHOTO TPaBa «OTPbIBAET» UHTYUTUBHOE MPAaBO OT CyBe-
PEHHO¥ roCcyIapCTBEHHO BIACTY U aTPUOYTUPYET ero yrHeTeHHOMY KJiac-
cy. 3a TpaHchopMUpYIOleli SHepruei counanabHO peBoomn y PelicHe-
pa CTOUT He CUJIa M He KJIaCCOBBIM MHTEpecC, a MMIepaTUBHO-aTPUOYTUB-
Hble TIepeskMBaHNsl, YKOPeHEeHHbIE B KJITACCOBOM UYBCTBE CIIPAaBEIJINBOCTU.
ITo mbicnu PelicHepa, MMEHHO KJ1aCCOBOE MHTYUTUBHOE MPaBO PEBOIOL -
OHHBIX MacC KakK MPUHIUIIMATBHO OTIMYHOE OT ODUILIMATbHOIO MTOTOXKM-
TeJIbHOT'O ITPaBa JOMMHMPYIOIETo Kjacca JOKHO Jieub B OCHOBY OyyIie-
rO TOCIIOACTBA YTHETEHHOTO Kiaccals.

BaskHbIM OT/IMUMEM TPAKTOBKM KJIAaCCOBOTO MHTYUTMBHOIO ITpaBa B yUeHUM
PeticHepa oT no3uiinu IleTpaxkmIKOTO ClIefyeT CYMTATh COOTHOILIEHVE UHTY-
UTUBHOTO U TO3UTUBHOTO MMpaBa. B icuxonornyeckom yueHun [etpaxkxniiko-
IO HM MHTYUTUBHOE, HY TTO3UTUBHOE IIPaBO He 00J1aIal0T CAMO/IOBJICIOIIM
Y IepPBUYHBIM XapaKTepPOM; YCTOMUMBOE COCTOSIHME TIPAaBOIOPSIAKA, TPABO-

14 Tam ske. C. 23.
15 Cm.: Tam xe.
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BOTO peryaMpoBaHMsI JOCTUTAETCS JUIIb TTOCPeICTBOM OanaHca MeXAy MH-
TYUTUBHBIM U TTO3UTUBHBIM ITpaBOM. I UHTYUTUBHOE, U TIO3UTUBHOE UMEIOT
CBOM YaCTUYHO MepeceKarolecs «IpeaMeThbl» PeryJinpoBaHusi, cBoe QyHK-
LIMOHAJbHOEe Ha3HaueHre. OT COOTBETCTBUS, OTCYTCTBUS «pa3pbIiBa» MEXIY
STMMM BUAAMM ITpaBa 3aBUCUT CTAOMIBHOCTD ITPABOITOPSIIKA B 11esIoM. B mpa-
BOBOM yueHuMU PelicHepa, HAaIpOTUB, He MPU3HAETCSI PABHBIV COLVMATbHbBIN
BeC MHTYUTMBHOTO ¥ MO3UTUBHOTO ITpaBa. «KpacHblii [leTpaskuiiKuii» uMeHO-
BaJI MUHTYUTUBHOE ITPaBO «IIPUPOXKIEHHBIM CyBepeHOM ITpaBOBOI 061acT» U
CYUTAJT, YTO IPUOPUTET U EPBOPOACTBO UHTYUTUBHOIO IpaBa He MOTYT BbI-
3bIBaTh HMKAKUX cCOMHeHMi1'e. [TooxkuTenbHOe MpaBo, 10 MHeHMIO PelicHe-
pa, He UMeeT CaMOCTOSITeIbHOTO MOTMBALIMOHHOTO 3HAUEeHMsI, He SIBJISIeTCS
«CaMO/IOBJIEIOIIMM BOCITMTATEIeM Hapo1a»; OHO CITOCOOHO BIMSITh Ha Cy/ie0-
HYIO ¥ aIMUHUCTPATUBHYIO ITPAKTUKM HE B CUJTY CBOMX OCOOEHHBIX CBOVICTB,
a uepe3 MHTYUTUBHOE IMPABO COIMATbHOI TPYIIIbI, 00J1a1at0IIell COOTBETCT-
BYIOII[MM BUIOM COLIMA/IbHO BiacTu!’. B MCTOpMYeCKOi 3BOMIOLY 001IeCT-
Ba MHTYUTUBHOE IMPABO BCEraa MpellecTByeT MOJ0OKUTEIbHOMY TIPABY, SIB-
JISIeTCSl IepBUYHO (OpPMO¥i BhIpaskeHMsI IIpaBa.

O6bekTuBHAs GopMa BbIpakeHMs, He0OXoaumasi AJIs AeVCTBUS TIpaBa C
MO3UIMI TTO3UTUBHOI I0PUCTIPYAEHIUY, TOTepsia B yueHuM PelicHepa 3Ha-
yeHMe 00s513aTe/IbHOTO MTPM3HaKa; IIPaBo B ero KOHLEeM UM pacCMaTpPUBaeTCs
KaK O palonasicsi Ha MOHSTE CIIPaBeJIMBOCTM KIaCcCOBast UAEOOTHs, 00y-
CJIOBJIEHHAS X03511ICTBEHHBIMMU, B YaCTHOCTH, TPOM3BOJCTBEHHBIMM OTHOIIIE-
HusiMu '8, Vimeonoruyeckasi TpakTOBKa MpaBa AaBajia BO3MOKHOCTD «MCIIOIb-
30BaTh * PEBOMIOILMOHHOE [TPAaBOCO3HAHMe IIpoJieTapuara” 1jist 000CHOBaHMS
IesITeTbHOCTY PEBOTIOIIMOHHO IOCTUIIMN, INIIIEHHOM BHaYaie KakKux ObI TO
HM GbUIO MMO3UTUBHBIX HOPM»!®, UTO (haKTMUECKM 03HAYAJIO, YTO OHA TT03BO-
JIsi71a «3apaHee ONpaBIaTh TI060e MPUHYKAEHME, IUIIb ObI OHO COOTBETCTBO-
BaJIO “PEeBOJIOLIMOHHOMY ITPAaBOCO3HAHMIO”»,

Bcien 3a 0CHOBOTIO/IOSKHMKOM TICUXOJIOTUYECKOV Teopun nmpasa PeticHep
aKIeHTMPOBAJ aTPUOYTUBHYIO CTOPOHY B ITPABOBBIX SMOLMSIX. OMHAKO ecin
Ist [TeTpaskMIIKOro JaHHOE CBOVICTBO SIBJISIZIOCh CBOErO Poja 3iL0COM Ipa-
Ba, MO3BOJISIONIMM OTTPAHMUYUTH ITPaBOBbIe MMIIEPATUBHO-aTPUOYTUBHbIE
AMOLNU (IBYCTOPOHHME) OT MOPAJIbHBIX MMITePAaTUBHBIX (OLHOCTOPOHHUX),
TO 1151 PelicHepa NpuUTSI3aTeNbHOCTb MPAaBOBbIX IMOIMIA SIBS/IACh BAXKHBIM
KauyeCcTBOM, BBICTYIIABIIMM HEOOXOAMMBIM yCIOBMEM KJIaCCOBOTO KOH(IIMK-

16 Cm.: PeiicHep M. A. Teopus TTeTpaskMIIKOTO, MAPKCU3M U COIMaabHas uaeosorus... C. 95.

7 Cm.: Tam ske.

18 Cm.: PeiicHep M. A. TIpaBo... C. 24, 248.

19 Tam xe. C. 20.

20 Mypasckuii B. A. AKTyanbHOe IIPaBo: MPOUCXOKAEHNE, CYIIHOCTb, MICTOUHMKY, COOTHO-
nieHue ¢ 3akoHoM. Exkarepun6ypr, 2004. C. 178.
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Ta MEXIY MHTYUTUBHBIM U TTOJIOKUTEIbHBIM MTpaBoM2!. ATpMOyTUBHAS CO-
CTaBJISIONAsI TPABOBBIX AMOILIMIA MHTEepHpeTUpyeTcs PeiicHepoM KakK MOTeH-
LIMaJTbHO KOHQIMKTOI€HHAsI, ITI03BOJISIONIAs OObSICHUTD ITPABOBYIO MPUPOIY
KJIACCOBOTO KOH(IMKTA B PEBOJTIOLMOHHBIN ITEPUOT, UTO B LIEJIOM COOTBETCT-
BOBAJIO IpeacTaBaeHUsIM [leTpakMIIKOTO O IIPUPOIe U MPUUMHAX COLMAIb-
HBIX PEBOJIOLIVIA.

B oT/inume 0T 0CHOBOITOIOXKHMKA IICMXOJIOTUYECKOV TeOpuy MpaBa, OTpu-
LIaBIIIET0 CIIOCOOHOCTh MHTYUTMBHOTO IpaBa BHICTYNATh UIEATbHBIM PYKO-
BOJICTBOM JJI51 OCYILIeCTBIeHMS TTOIMTUKM TTpaBa 3akoHogarenemM??, PejicHep
UIea3MPOBA MHTYUTUBHOE ITPaBo, BUASI B HEM IIpaBo Oyayiiero. IHTym-
TUBHOE IIPaBo, UJIN «IIPaBO-CIIPaBedIMBOCTb», Pe3KO MPOTUBOIOCTAB/ISIIIOCH
MO3UTUBHOMY IpaBy, HAIEJISVIOCh CBOMCTBAMM TMOKOCTH, MOIITHOCTY, HAPO/I -
HOCTY ¥ OTIPeIeJIsVIOCh B KAUeCTBE «CBETSIIIENCsI» KOHeUHOM TOUKM OyayIie-
ro pasBUTUS 001IecTBa?.

PejicHep paccMaTpuBal MHTYUTUBHOE MTPaBO He TOIbKO KakK CPeJiCTBO M0-
CTPOEHMSI KOMMYHMCTUYECKOTO 00IIIeCTBa, HO M KaK ero IJIaBHyI0 HOpMaTuB-
HYI0 OCHOBY. IT0 3TO¥ ITpMUMHE OH OTPUIIATETBLHO OI[€HMBAJI TIOObIE ITOTTBITKM
COBETCKO¥1 Bj1acTy (OpMaIM30BaTh IIPaBo, TIepPeBeCcTy 13 00/1aCT KOJUIEKTUB-
HOT'O IPaBOCO3HAHMS B MO3UTMBHBIE (OpMBbI. [0 ero MHeHMI0, hopManu3aIs
MpaBa «HeCeT yrpo3y Aesy IpoJjieTapuarTa, Tak Kak B OpUANYECKOI CXOMacTu -
Ke U IoTMaT/Ke TOHYT peBOMIOLMOHHbIE Meabl U lIeHHOCTU»*, B gokname
Ha Bcepoccuiickom cbe3sjie Ty6epHCKUX ¥ 06IaCTHBIX KOMMCCAPOB IOCTUIINY B
arpene 1919 r. PeiicHep yrBepskaai: «Peciry6i1ka ocCHOBaHa Ha IMTPaBOCO3Ha-
HUM MAacc, a He KJIacca yTHeTaTesei, a Jief0BaTe/IbHO, HY)KA,AaeTCs He B CO37a-
HMM 0COO0TrO0 ITpaBa ¥ 3aKOHOB, CTOSIIIMX HAaJ MaccaMM, a B TaKOM ITpaBe, KO-
TOpOoe ObI POXKIATIOCH M BLIXOA/IO HEIIOCPEICTBEHHO 13 HaPOJHOM MacChi»®,
CoOoTBeTCTBEHHO, PelicHep MPOHMYECKM OTHOCUJICS K TTOTIBITKAM COBETCKUX
IOPMCTOB TIePBbIX JIeT PEBOMIOLIMM «OJIeTh AMKTATypy IpojeTapuaTa B psKa-
BbI€ JIaThl CTAPOTO OYpPyKya3HOTO IpaBa IO, BUIOM ITPOIeTapCKOi OTy3b1»2,
Ilaske mocJie IIepBOI COBETCKOM KoaubuKamuy PelicHep Bompolant: «...3a-
yeM IIpaBoBasi peryanpoBKa, pa3 Mbl MMeeM TBepA0 0CO3HAHHbIN KJ1aCCOBbBI
MHTEepeC M HaJjIeskalle TEXHUIECKe CIIOCOOBI AJIs1 er0 OCYIIeCTBAeHUSI» .
PeticHep comHeBaJICS: «...MbI OCTaeMcCsl MO-TIPEXKHEMY B TTOJTHOM HefoyMe-
HUM: MbI TaK ¥ He 3HaeM, HY>KHO Ji HaM TIPaBo, B KaKOW CTeleHu OHO HaM

21 Cm.: Pelicnep M. A. Teopust ITletpaskuiikoro... C. 159-160.

22 Cm.: Ilempaxcuykudi JI. M. Ykas. cou. C. 386.

25 CMm.: PeticHep M. A. Teopust ITerpaskuiikoro... C. 165.

24 JKykos B. H. CoBeTcKasi IpaBOBast TeOpus Ieprojia ee CTaHOBJIeHUs // VIcTOpuUs TTOUTH-
YeCKMX U MPABOBbIX yueHuii : yueb. / mop o6. pex. O. B. Mapteimza. M., 2017. C. 703.

2 Marepuanbl HapogHoro komuccapuara octuimiu. M., 1918. Boim. 1. C. 50.

26 Peticnep M. A. TIpaso... C. 30.

27 Tam ske. C. 83.
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HYKHO ¥ MOYKHO JI MUPUTBCS C TEM, UTO MbI IOUEMY-TO MPOJIETAPCKYIO TUK-
TaTypy U KJIaCCOBBIN MHTepeC MepekpaiiyBaeM B KakKue-TO 3araJlouHble mpa-
BOBbIe 00pa3bl U (HopMbI»Z,

PasymeeTcs, ¢ mepcreKkTMBbI TpodecCcMOHaTbHOTO MPaBOCO3HAHMS IOPU-
CTOB, TaKas ITo3uIys PejicHepa SIB/ISIIaCh OTKPOBEHHO aHMuiopuduueckoii, om-
puyasuieli yeHHOCMy U He06X00UMOCMb HOPMAMUBHO20 NPABOBO20 PE2YNUPO8A-
Husi. BMecTe ¢ TeM Helb3s He TIPU3HATh, UTO C TOYKM 3peHUS TOIUTUUECKO
11e/1ec006pa3HOCTY UAEU U MHbIe KOTHUTVBHBIE (DeHOMeHbI (1IeHHOCTH, Ufe-
ajbl U T.I1.) UMEIOT HeCOMHEHHOe TTPerMYIIeCcTBO Iepes ¢hopMalbHO Ompe-
IeJIeHHbIMM HOpMaMM TIpaBa B TUIaHe 3BOMIOIMM 00pasa kejlaeMoro 6ymy-
IIero, MMPOTHI OXBAaTa afpecaToB, CTIOCOOHOCTY MOOWIN30BaTh ¥ KOHCOJM-
IMPOBaTh OOJIbIIIME MACChI JIFOJIeit Ha MacIITaOHble KOJIJIEKTUBHbBIE AeiCTBYS
(damie, K COXXaleHUIO, DeCTPYKTUBHOM HampaBieHHOCTr). Kak mpeacraBiisi-
ercs, ppaHITy3CcKast U aMepuKaHCKasl peBOTIOIMY SICHO ITPOAEeMOHCTPUPOBa-
JIY, YTO MOTMBAIIMOHHAS CUjla UAel mpu olipeleleHHbIX COIIMOKYAbTYPHBIX
YCUIOBUSIX MOXKET HMUEM He YCTYIaTh, a IIOPOI U NMPEBOCXOAUTDb PETYISITUB-
HbIe BO3MOKHOCTH «OT>KMBIIIMX CBOI BeK» IIPaBOBbIX HOPM. «CTaHIapTHBIN»
«TeXHUKO-I0PUANYECKUI» I3bIK 3aKOHOAATEIbCTBA B CUJTY CBOETO CIIeLallb-
HOT'O XapaKTepa CIoco0eH CHU3UTh MHTEHCUBHOCTD MIE0JIOTMYECKOTO BO3-
IeiicTBYS Ha OOIIeCTBEHHOE CO3HAHMeE.

B nipoTtuBOBeC NCUXONIOTMYECKOMY YueHUIo [leTpaskniikoro, Ipu3HaBaB-
meMy OPUHIUNKAIBHOE COTJIacue MeXIY MO3UTUBHBIM UM MHTYUTUBHBIM
MpaBOM B OCHOBAaX ¥ 00IIleM HarlpaBieHuu, PejicHep ommchIBaa B3aMOOT-
HOIIIeHUS TIO3UTUBHOIO M MHTYUTMUBHOTO ITPpaBa KaK pacKoJ IPaBOBOI IeiiCT-
BUTEJIbHOCTY Ha «JIBa BPAKIEOHBIX MMUPa», KAKIbIN 13 KOTOPBIX SKUBET CBO-
el >k3Hb10%’. UHTYUTUBHOE TIPaBO «ITOKPbIBAET U3HYTPU KaKIYIO COLIMAIb-
HYI0 (QOpMy CBOMM >XUBbBIM, M3MEHUMBBIM ITOKPOBOM», TOT/Ia KaK ITPaBo M0-
3UTUBHOE «OXBAThIBAET €€ M3BHE 3KeCTKOI 000JI0UKOI, TPUTOTOBJIEHHO 110
IIPOM3BOIY “3aKOHOAATeNs” HOpMbI». EC/IM IpaBo MO3UTUBHOE HOCUT BJIACT-
HBIIi XapaKkTep, TO MPaBO MHTYUTUBHOE — O€3BJIACTHBIN; IIepPBOE OMMUPAETCS
Ha I0pUANYECKUIT aBTOPUTET, BTOPOE — UCKIIOUUTEBHO HA «CBETI0e UHIM-
BUAyaabHOe co3HaHMe» . UIHTYUTUBHOe U MTO3UTMUBHOE MPaBo, ITI0 MHEHUIO
PeticHepa, OTIMYAOTCSI HE TOIBKO CBOMM MHTEJIEKTYaJbHbIM COCTAaBOM, HO
¥ TUTIAMU MOTUBALUM, HOCSIIMMM B3aMMOMCK/IIOUAIONINIA xapakTep. Mex-
Iy VUHTYUTUBHBIM U MTO3UTUBHBIM IIPaBOM HE MOXET ObITh «B3aMMHOJ IO -
JIeP>KKM U B3aMMHOTO YKpeIieHMs», KaK rosaran [leTpakuukuii, a uMmeeTcst

28 PelicHep M. A. TIpaso... C. 34.
2 Cm.: Tam xe. C. 87.
50 Tam ske.
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JIUIIb OTHOIIEHMEe TTpeobagaHmst OOHOTO U3 HUX U BBIHYKIEHHOE COIIaco-
BaHMe OJIHOTO C Apyrum>..

VTBepkaaBiiuecs B yueHuu PeiicHepa 00yC/IOBJIEHHOCTb COIEpPsKaHMUS
MMPaBOCO3HAHMS KJIACCOBO CTPYKTYPOJi 00IIeCTBa M aHTaTOHUCTUYECKII Xa-
paKTep OTHOIIEHUT MeXAY MHTYUTUBHBIM U TO3UTUBHBIM IPABOM CI€I0Ba-
v U3 6a30BbIX GPUI0COPCKO-METOIONIOTNYECKUX YCTAHOBOK MapKCUCTCKO-
rO YYeHMsI. DT IIPeACTaBIeHMs BCEIeI0 YKIaAbIBaINCh B M€0TOTUIO O0JIb-
IIIEBMKOB M ObLIM MOJIOXKEHBI B OCHOBY OCYII€CTBJIEHMSI IIPABOCYAMS B IIep-
BbI€ TOZbI COBETCKOV BIACTU. EC/IM MHTYUTUBHOE TIPABO BBICTYIMAET UIEVi-
HOJI OCHOBOJi COLIMaJbHOM peBOMIOLNMM, HOCUT, 10 BhIpakeHMIO PelicHepa,
MOJJIMHHO POAHOJ, HApOAHBIN XapaKTep, BhIpaskaeT MCUXUKY YTHETEeHHO-
ro KJIacca, CITOCOOHO «HM3BOAUTh 3aKOH Ha Mo/00alolee eMy MeCTO» U CJIy-
SKUTD UIeaJTbHBIM OPMEHTHPOM ITPABOBOTO pa3BUTUS 00IECTBA, TO OPUIINA-
aJIbHOEe TIpM3HaHMe PeBOJIOLMOHHOTO MPaBOCO3HAHMS MCTOUYHMKOM IIpaBa
TpefcTaB/seTcs 6ojiee yeM MOC/Ie0BaTeIbHBIM M 000CHOBaHHBIM. Bojee
TOT'0, HeM30BbIBHBI AHTATOHM3M MEXKY MHTYUTUBHBIM U ITO3UTUBHBIM ITpa-
BOM TI03BOJISUI IIPOTUBOIOCTABUTD PEBOMIOLIMOHHOE ITPaBOCO3HaHMe mobe-
IVBIIEr0 B PEBOJIIOIIMM KJIacca BCEM MCTOUHMKAM IIpaBa MpeliecTByIoen
3MOXM, paCCMaTPUBATh ero Kak Kputepuii (Mepuio) AeiCTBUTEeNTbHOCTU UX
HOPMAaTMBHOTO COAepsKaHMSI.

BmecTe ¢ TeM KytaccoBast yHM(MKALVMSI COCTaBa IPABOCO3HAHMS B YUEHUA
PeiicHepa He mpefcTaBisieTcs apryMeHTMPOBAaHHON. B 13/105)keHuM y4eHOro
He MPOSICHEHO, KaK1M 00pa30M MPOUCXOOUT YHUDUKALS UIEHOTO comep-
>KaHMSI yTHETAeMOTO KJ1acca, KaKye 00beKTUBHBIE ITPOLIECChI 00YCIOBIMBAIOT
OIHOPOJHOCTDb COCTaBa MMIIEPATUBHO-aTPUOYTUBHBIX SMOIIMI OpeneaeH-
HOTO COIIMA/IBHOTO KJIacca B IIPOTUBOBEC IPYTMM OOIIeCTBEHHBIM TPYIIIIaM,
00beIVHEeHUSIM. B CBSI3U C 3TUM CIIpaBeJIMBOI sIBJsseTcs no3uuys B. B. Hu-
KyJIiHa O TOM, UTO YCTOMUMBAas KaaccoBas JIMHMS B TIOHMMaHUY IipaBa U rmpa-
BOTBOPYECTBE ITePBBIX JIET COBETCKO¥ BJIaCTM 6a3MpoBaach Ha «yTOIMMYECKOM
MIPeCTaBAeHNUM O IICUXOJIOTMYECKOM eIMHCTBE “TPYOAImMXcs”»32, Ecim 061 -
HOCTb COLIMAIbHBIX YCJIOBMIA BBICTYIIAET 06bEKTMBHBIM OCHOBAaHMEM PaCIIPO-
CTpaHeHMsI COOTBETCTBYIOIINX MMITepaTUBHO-aTPUOYTUBHBIX 3MOIINIA, TO JIO-
TMYHO IPEeIIIOI0XKNUTD, UTO HE TOJIBKO KJIACChI, HO U MHbIE COIMaIbHbIe 00be-
IMHEHUS XapaKTepU3YIOTCS UIEeHOI 0OLTHOCTHIO ITpaBoco3HaHMs. [Ipy aTOM
OCTaeTCs HeIlPOSICHEHHBIM, [TOUeMY MMEHHO KJIaCChl OTJMYAIOTCS 3HAUUTENb-
HO 6oJiee BBICOKO CTEITEHbIO eIMHCTBA MHTYUTUBHO-ITPABOBBIX 9MOLIVIA, HEe-
>KeJI MHbIe colaIbHbIe OOIIHOCTY 1 00beIVHEeHMSI.

51 Cm.: Tam xe. C. 89.
52 HukynuH B. B. PeBOMIOLIVOHHAS TEOPUS IPpaBa: MUPOBO33PEHYECKYE MCTOKY OOJbIIIe-
BUCTCKOV KOHIlenuyy npasa // Bectuuk TI'Y. 2011. Beim. 8(100). C. 302.
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[Tpr3HaBass BO3MOXHOCTb CYIIECTBEHHOTO PACXOXAEHUS MeXOY TIpeq-
CTaBJIEHUSIMMU O CIIPaBEAJIMBOCTU OIIpelle/IeHHOTO COLMANbHOIO (/108 (TPyII-
MOBBIM [TPABOCO3HAHMEM) U CUCTEMOJA IeJiCTBYIOILETO B TOCYNapCTBe MpaBa,
BMeCTe C TeM HEBO3MOYKHO He 3a[aTbCsl BOIPOCOM: «ECiiN, Kak yTBepXKIaeT
PeiicHep, MeXIY “MHTYUTUBHBIM IIPABOM” SKCILTyaTUPYEMOTro KJ1acca v opu-
[IMaJTbHBIM ITPABOM Ha IJINTETbHBIX OTPE3Kax OOIeCTBEHHOIO Pa3BUTHS Ha-
JIMYeCTBYeT Hepa3pellMblii B paMKaXx JeliCTBYIOLel TPaBOBO CUCTEMBbI aH-
TaroHM3M, TO 3a CUeT Uero MmyoJIMYHOI BIaCTU yIAeTCs B JOJATOCPOYHOI Iep-
CIIeKTYBE COXPAaHUTb JOCTATOUHYIO JJis BOCIIPOM3BOACTBA IPaBOBOI CUCTe-
MBI JIETUTUMHOCTDb MO3UTUBHOTO ITPaBa, 00eCIeUnThb IeICTBIE TIPUHIIUIIOB
¥ HOPM ITyOIMYHOTO rpasa?». Kakum 06pa3om «I11of, TOKPOBOM» ITO3UTUBHO-
ro TpasBa roCIoOCTBYIOLIErO KjIacca MOCTEeNeHHO «BbI3peBaeT» COBEPIIEHHO
MPOTUBOIIOI0XKHOE €My KJ1aCCOBOe MHTYUTUBHOE MMPABO 3KCILTyaTUPyeMbIX ?

OO6BEKTUBHO CYIIECTBYIONINIA, HE YCTPAHUMBIi 6€3 MpsIMOii KOHPOHTA-
LMY KOHQUIMKT MeKIy ITPaBOCO3HAHMEM I'OCIO/ICTBYIOIIErO 1 MO HSOIIe-
rocsi KJIacCOB He ObUI B IOCTaTOUYHOM Mepe 000CHOBaH B yueHuu PejicHepa.
Eciu Boien 3a OCHOBOIIOJIOKHMKAMM MapKcyu3Ma ¥ aBTOPOM IICUXOIOTHYe-
CKOVi TeOpUM MpaBa MPU3HATh, YTO UMEHHO COIMabHbIE YCIOBUS OTIPeensi-
IOT copepykaHue TTPaBOCO3HAHMSI, TO HEBO3MOKHO MCKIIOUUTH OOIIYIO «Cpe-
Iy», IPUHUMAIOLIYI0 yyacTue B GOpMUPOBaHMM MTPABOBBIX MpeJCTaBIeHNIA
KaK TOCITO/ICTBYIOIIETro KIacca, Tak M MHbIX CJI0eB 001ecTBa. Bece cyion obiie-
cTBa GOPMUPYIOTCS, BOCIIPOM3BOISTCS M Pa3BUBAIOTCS B paMKax OIpeiesieH-
HOTO TUTIA KYJIbTYPbI, TPOXOAST CXOXKUIA TIPOIIeCC MepBUUHONM COLMann3alnm,
3HAKOMBbI C TOCITO/ICTBYIOIIVMM HpaBaMy, 00bIUastMii, HpaBCTBEHHBIMM VIMIIE-
patuBaMu counyma®. YTBepKaaTh MPUHIIUINATIbHYIO TPOTUBOMOI0XHOCTD
MIPaBOBBIX MTPEICTABIEHNIT U YOEXKIEHMIH KIIACCOB — 3HAUNUT OTPULIATH HAJIM -
yue o611ei coyaabHO OCHOBBI YOPMMUPOBAHMS X ITPABOCO3HAHMSI.

C0>XKHO OCIIOPUTD IIMPOKO paCIpOCTPaHEHHOE B COBETCKOJ TeOpUM Mpa-
Ba KpUTMUUECKOe 3aMevaHue B afpec yueHus: PeiicHepa 0 TOM, UTO IMPOTUBO-
peunBbIM sIBJsgeTCS G1a0codhCcko-MeTo0I0TMYeckoe OCHOBaHMe TTOHSITUS
«KJIaCCOBOE MHTYUTUBHOE MPaBo»**. «ITHTYUTUBHOE MPaBO» B IICUXOJIOTUYe-
cKo¥t Teopum [TeTpaskUIIKOTO UCXOINUT U3 CYOBEKMUBUCMCKOU U UHOUBUAYANU-
cmuueckoli mpakmoseKu npaséoco3HAaHUsl, B TO BpeMs KaK yuyeHye OCHOBOIIO-
JIOKHMKOB MapKCK3Ma O KJIaCCOBOI CTPYKType 061[eCTBa HOCUT nN0c1ed08a-
meJibHO Mamepuaiucmuueckull xapakmep v nomMelaeT NpaBo He B YHUKAJIb-
HYIO MHAVMBUIYAIbHYIO TICUXUKY, @ B 005€KMUBHO CYU,eCmeayuyo coyuas-
Hyto cmpykmypy. He 6e3 ocHoBaHmit A. §I. BBIIIMHCKMIT YKa3bIBaJI Ha SKJIEK-
TUYECKM xapakTep yueHust PeiicHepa®. [leiictBuTenbHO, misg K. Mapkca u

55 Cm.: ITempaxcuykuti JI. M. Yxkas. cou. C. 392.
3 Cm.: BopwvkuH B. /1. Tlo3auTuBuUCTCKas Teopust mpasa B Poccun. M., 1978. C. 231.
35 CM.: BotwuHckuti A. 4. Bormpocsl Teopuy rocymapcTsa u mmpasa. M., 1949. C. 9.
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@. DHrenbca caMy OCHOBAHMSI BbIZ@JIEHNSI MHTYUTUBHOTO ITpaBa abCoMIOTHO
YYXKAbI IMATeKTUUECKOMY M UCTOPUYECKOMY MaTepuaan3My; B MapKCUCT-
KOJi OHTOJIOTUM TIpaBa HeT MeCTa MHAMBUAYAJIbHOMY IIpaBy-CIIpaBeInBO-
CTU, IEMCTBUTEIBHOCTh KOTOPOTO MOKOUTCSI UCKIIOUYUTENIBHO HAa BHYTPEH-
HeM yOexXIeHUM HOCUTes*.

[Tpr3HaHMe MPaBOCO3HAHMS IKCILTyaTMPYEeMOrO Kjacca MOJHOIeHHbIM
MHTYUTUBHBIM IIPAaBOM B ITOJIMTUKO-TIPaBOBOM yueHuu PeiicHepa 6b110 06Y-
CJIOBJIEHO ero npuHsaTreM no3unumn JI. M. IleTpaskniikoro B OTHOLIEHUN [IPY-
POIIbI TTpaBa KaK 0co000¥1 IBYCTOPOHHE (MMIIepaTUBHO-aTPUOYTUBHOI) 9MO-
LU, TEeVCTBYIOLIEN B Ipenenax UHAUBUAYAIbHOI NCUXUKN. TO, UTO «Kpac-
HbIl1 [leTpakmniKuii» He MPOBOANI KaUeCTBEHHBIX Pa3/IMunNii MeXAy ITPaBOM
¥ TIPaBOCO3HaHMEM (TIPaBOBOV UOEONIOTHUEN), IBISETCS MPSIMbIM CIeLCTBU-
€M «TICUXOJIOTU3alUM» TIOHSTHS TpaBa. 34,eCh Heb3s1 He TIPU3HATh IIPABOTY
A. §1. BIIIMHCKOTO, KOTOPBIV CIIpaBeAIMBO YKa3bIBaJl, YTO MaPKCUCTCKOE M0-
HMMaHMe IpaBa BCceraa npejnosaraet BO3Be/ieH1e B 3aKOH BOJIM 9KOHOMMYe-
CKU U TIOJIUTUYECKU TOCIIOLCTBYIONIEro KJ1acca, YT0, COOTBETCTBEHHO, UCKIIIO-
YaeT BO3MOKHOCTb Ha3bIBAaTh ITPABOCO3HAHNME MOABIACTHOTO U YTHETEHHOTO
kinacca mpaBoM*’. Uepes 30 jieT JaHHbBI KPUTUUECKITI apTyMeHT BHOBB OyIeT
BbICKa3aH B COBETCKOJi Teopuy IpaBa:.

Henb3s He OTMETUTD U HAJIMUME BHYTPEHHETO POTUBOPEUNS B CAMOV ITPU-
pofe MHTYUTUBHOTO MpaBa B TpakToBKe PelicHepa. C OHOV CTOPOHBI, Ipa-
BOBeJI, ObIT COMMAAPEH C aBTOPOM IICUXOJIOTMYECKOTO YUEHMS O TIpaBe, CUm-
Tas, YTO MHTYUTUBHOE ITpaBo (opMupyeTcs: U pa3sBUBAETCS CTUXUITHO, TIOT,
BJIMSIHMEM COLMAJIbHBIX YCAOBUI Cpenbl, pacIiUpPsIETCS] MOCPEICTBOM IICU-
XMYECKOTO 3apaKeHUs], PACIPOCTPAHEHNUS MUHTYUTUBHBIX IPABOBBIX IMOIUI
Ha BCE OoJj1ee MMPOKMIT KPYT CyObeKTOB. OUeBUIHO, UTO B 3TOM ITYHKTE CBO-
ero yueHus PejicHep (Boieq 3a [TeTpaskMIIKMM) UCXOAUT U3 CYyTyOO TICUXOJIO-
IMYeCcKOoi MPUPOIbl MHTYUTUBHOTO IpaBa, KOTOPOe CXO3Ke B Ipolieccax hop-
MMPOBaHMS ¥ paCIPOCTPaHEHMSI C TAKUM «yPOBHEM» (aCIIeKTOM) IpaBOCO3-
HaHUS, KaK TpaBoBas rncuxosorusi. C Ipyroit CTOpOHbI, UHTYUTUBHOE TIPABO
9KCIUTYyaTMPyeMOro KJIacca BbITIOMHSIET B yueHUM PejicHepa TUTIMUHbIEe QYHK-
LMY UOE0IOTUY — TI03BOJISIET OCYIIECTBUTD MOMUTUYECKYIO CAMOUIEeHTU DM -
KaIMio Kaacca, KOHCOMMAMPOBATh M MOOMIM30BATh €ro psibl, BOILIOIIATh B
COLIMAJIBHOM AeCTBUTEIBbHOCTH (BK/IIOUAS AeSITeIbHOCTh CY0B) Opee/ieH-
Hble UJleV ¥ MPUHLUIIBI, BBICTYIIATh UIEHbIM «3HaMeHeM» MOIUTUIEeCKOT
PEBOIOLM, SIBJISISICH «CBETSIEeCSI» TOUKOJ 1leJieHaIllpaBJIeHHOTO ABVKeHMS
K 06111ecTBeHHOMY Meany. OmHaKO BbITIOIHEHME TaKuX QYHKIINIA Tpenosa-

5% CMm.: Yenvyos-Bebymos M. A. ConanuctTiuyeckoe MpaBoOCO3HaHNe U YTOIOBHOE MPaBo
peBomonymn. Xapbkos, 1924. C. 17.

57 CM.: BotwuHckuti A. 5. Bompockl Teopuy rocygapcTsa u npasa... C. 11.

38 Cm.: Koswo6pa H. H. ConranmcTuyeckoe mpaBo 1 0b1iecTBeHHoe cosHaHme. Kues, 1979.
C.27.
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raeT COBEpIIEeHHO MHYIO TIPUPOAY MHTYUTUBHOTO TIpaBa: ICHOE OCO3HAaHUe
UAeHOro coaepskaHMsI HOCUTEISIMU KJIaCCOBOTO CO3HAHMS, Ile/IeHarpaB/IeH-
HO€ KOHCTPYMPOBaHMeE JO/IKHOTO ObITh OCYIIECTBIEHHBIM MOJIUTUKO-ITPaBO-
BOTO MJieasna, MOCTaHOBKY Liesieli U 3a4a4, JIETUTUMUPYIOLMX TOJTUTUUECKYIO
60pb0OY, HaM4Me «aKTUBHBIX aT€HTOB» UIEO0JIOTHM, CTTOCOOHBIX OCYIIIECTBISITh
pacrpocTpaHeHe COOTBETCTBYIOIIMX MPAaBOBBIX MIei MOCPEICTBOM IIpoTia-
raHIbl, UHIOKTPUHALIMM IMPOKUX Macc HaceseHust. OueBUIHO, UYTO Gopmu-
pyeMoe CTUXMITHO TIOJ BAUSIHMEM HaJIMUHbBIX COLMATbHBIX YCIAOBUI UHTYU-
TUBHOE ITPaBO KaK ITpaBoBas ICUXOJIOTMSI yTHETaeMOT0 Kjacca caMmo 1o cebe
He CITOCOOHO OCYIIECTBIISITh QYHKIMM UAE0TOTn™.

B 11e;10M ocTaeTcs He SICHBIM, KAKMM 00pa30M B IOJIUTUKO-TIPaBOBOM yue-
HUM PeiicHepa JocTUraeTcs MHTerpalys IMCUX0I0TMYeCcKoro 1 uaeoaormye-
CKOT'O «aCIeKTOB» MHTYUTUBHOTO MPaBa: KaK MOTYT ObITh CMHTE3MPOBAHbI B
eIIMHOE 1IeJI0e CTUXUITHOe (POPMMPOBaHME U LieJIeHAITPaB/JIeHHOE IBISKeHMe K
MOIUTUYECKOMY Maeasy, (pukcauys qeiiCTBYIONIMX B HACTOSIIIEM UHTYUTUB-
HbIX IIPABOBbIX SMOIIMIA U IPKO BbIpaskeHHasl HallpaBAeHHOCTh MHTYUTUBHOTO
TpaBa B Oyaylee, MHTYUTUBHO-TICUXOJIOTMYECKIIT XapaKTep cOCTaBa IpaBa-
CIIpaBeIJIMBOCTU U ero ¢puyiocodckoe, MOpaJbHOE U MCTOPUUECKOe 000CHO-
BaHMe. IHTYyUTMBHOE IIPaBO CTAHOBUTCS MOPAKAIOIIMM CO3HAHME «060POT-
HeM», CTTOCOOHBIM UyIeCHO ITpeoOpaskaThCsl U3 CTUXUIHO (GOPMUPYIOIIEiics
«B 6€CCO3HATebHO TUIIN» KOJIJIEKTUBHONM MPaBOBOI TMCUXOJIOTUM, HATIO-
nmobmue der Volksgeist iCTOpMYECKOi IITKOJIBI TIPaBa, B ITOIJIMHHYIO KJIACCOBYIO
MPaBOBYIO UJIE0JIOTHIO, HAIIPABJIEHHYIO B OyayIlee, BeAyIylo OTPOMHbIE Mac-
ChbI Ha CJIOM ITPaBOBOJi CUCTEeMbI 3KCIIYaTaTOPOB.

CJIO>KHO CITOPUTB C BbIcKa3biBaHueM . I1. ManmHOBOI 0 TOM, UTO «palyo
JIUIIb CUJIOBAS, CTyKeOHas GyHKums ayxa. To, uem “pacropsiskaeTcss” TOTMKa,
KYeTCSI 9yBCTBOM U MHTYULIME»*, [Ipo61eMaTUUHO OCIIOPUTD U TO, UTO «6e3
9JIEMEHTOB MeXaHM3Ma ITPaBOBO ITCUXOIOTUM HEBO3MOKHbBI H (OpMMUPOBa-
HMe UIe0JIOTUM, HU ee IeiiCTBeHHas poJib B KM3HM 001ecTBa»*!. Tem He me-
Hee Haimuye GYHKIMOHATbHO CBSI3M MeX/y ITpaBOBOI IICUXOIOTMEN U TTpa-
BOBOI1 /1€0I0THEN, IPU3HAHME TOTO, YTO B OCHOBAHUM e/ ICTBUS UI€0/I0TUN
MOJKET JIeKaTh ICUXOJIOTUUYECKMII MeXaHM3M, BOBCE He MCK/IIUaeT Heo0x0-
IMMOCTbH IeMOHCTpaLVy CItoco6a 06palie s SMOLMOHATbHO-UyBCTBEHHbBIX
06pa30oBaHMi1 KJIACCOBO¥ ITPABOBOJ IICUXOJIOTUY B COLIMATBHO 1€/ ICTBEHHYIO,
3IMOXaJ/IbHYIO 10 CBOMM CBepIlIeHUSIM ITPaBOBYIO UA€0I0THIO.

% CMm.: Hepcecamy B. C. ®uiocodus rpasa : yueb. 2-e u3g., mepepab. v mom. M., 2009. C. 315;
Auuxos K. Ilcuxonoruueckas Teopusi pasa // JHOUKIONEAVS TOCYAapCTBa M IpasBa : B3 T. /
nion, pex. I1. Cryuka. M., 1927. T. 3, Bbim. 5-6: O-4. Ct6. 590.

40 Manurosa U. I1. ®unocodust mpaBa 1 0puUaAMIECcKas repMeHeBTHUKa : MOHOrpadus. M.,
2020. C. 140.

41 Jlykawesa E. A. ConranucTnyeckoe MpaBoCO3HaHMe 1 3aKOHHOCThb. M., 1973. C. 128.
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IOPUINYECKOE IIOHSITUE TBOPYECTBA:
ITPOBJIEMbI HAYYHOT'O KOHCTPYNPOBAHUNS
N ITPAKTUYECKOTI'O ITPUMEHEHUSA

T. B. lllaTkoBCcKas

FOscHo-Poccutickuii uHcmumym ynpasnenust — punuan PAHXuI'C npu ITpe3udenme PO,

Pocmosckuii zocydapcmeeHHblli akoHoMuueckuti yHugepcumem (PUHX)
[Moctynuna B pegakimio 17 uronst 2025 T.

AHHOTAUMSI: aKTYaJIbHOCTb TEMbI 00YC/I0B/IeHa GYHIAMEHTATbHOI POJIBIO
TIOHSITUSL «TBOPYECTBO» B POCCUIICKOM IIpaBe, ero JeKIapaTUBHOCTBIO B 3a-
KOHOJATEJIbCTBE ¥ BO3HMKAIOIIVIMU ITPABONPUMEHUTETbHBIMY IIPOGIeMaMHu,
0COOEHHO B KOHTEKCTe Pa3sBUTUS MCKYCCTBEHHOro MHTenekra (M) u kpe-
aTUBHBIX MHAYCTPUIL. HeueTKOCTh KpUTEPMEB 3aTPYLHSIET OXPaHy pe3y/bTa-
TOB MHTEJUIEKTYalbHON AesdrenbHocTu (PU]I), pasrpaHuuyeHue mjaruarta u
rapaJiieibHOTO TBOPUYECTBa, PeryaMpoBaHyue Tpyna «TBOpUeCcKux rnpodec-
CUI» ¥ OLIeHKY «MalllMHHOT'O TBOpYeCTBa». Llenbio uccienoBaHus CTauno mpo-
BeJleHNe KOMIUIEKCHOTO HayYHOTO aHaau3a IpUIUIEeCcKOro HOHSTUS TBOP-
YecTBa, BbISIBJIEHVE MPO6GIEM ero KOHCTPYMPOBAHUS U MPUMEHEHUS U
pa3paboTKa KpUTepueB sl yHUGDUKALIUY CYIeOHO MPaKTUKU. ABTOD MPO-
CJIEXXMBaeT 3BOMIOLMIO TPAKTOBKYM TBOPUECTBA B IOPUAMYECKON HayKe, BbI-
SIBJISISI €T0 MeXXoTpacaeBoli xapakTep. KioueBoii BBIBOJ, — OTCYTCTBME Jie-
rajgbHOTO ONpeJie/ieHNsI M Pa3MbITOCTb KDUTEPUEB — IPUBOLSAT K IPABOBOIA
HeorpegeneHHOCTU. Ha 0CHOBe aHa/n3a JOKTPUHBI U Cye6HOI TPaKTUKU
chopMynMpoBaHbl 06HEKTUBU3UPYIOLINE KPUTEPUM TBOPYECKOTO BKIaAa:
1) opurnHanbHOCTD (YHUKAIBHOCTD, OTpaykaloliasi JMYHOCTb aBTOPa); 2) HO-
BU3Ha (06BbEKTUBHAS MM CYyObEeKTUBHAS); 3) MHTEJIeKTyaaAbHbI/ BKJIA[
(BBIXOZSILINIT 32 PAMKM TEXHUYECKO! paboThl). B cTaThe cuesnaH BHIBOZ, O
TOM, YTO IOPUIMUECKOE TOHSITHE TBOPYECTBA TPeOyeT r'MOKOT0 MOAX0Ma,
COYeTaloIlero JOKTPMUHATbHbIE OCHOBBI C TPAKTUUYECKUMY MTOTPEOHOCTSIMMU.
IpennoskeHHbIE KPUTEPUYM TIPU3BaHbI MMHUMU3UPOBATH CyHNeOHBIN TPO-
M3BOJI M 06€CTIeUNTh eMHO06pa3yie MPAKTUKY, YTO OCOGEHHO BasKHO B YCJIO-
BUsIX uudpoBusanuu u ucnonab3zoanus VIN. ITousTue TBopuecTBa LOKHO
IVMHaMMWUYHO Pa3BMUBaTbhCS, IPU3HAaBas ONpeLeNsiolLyio POJb YeT0BEeUeCKO-
ro BKJIaJa Jaxke IMpY NPpUMeHeHMY HOBBIX TEXHOIOTUIA.

KinroueBbie ciioBa: TBOpPUYECTBO, OPpMUANYECKOE OIIpeaejleHne, MHTe/JIEKTY-
aJIbHasd C06CTBEHHOCTB, Cy,ue6Ha5[ IIPAKTHUKA, KPpUTEPUN OXpaHOCHOC06HOCTI/I,
MCKYCCTBQHHBIIZ MHTEJIJIEKT.

© IllaTtkoBckas T. B., 2025
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LEGAL CONCEPT OF CREATIVITY:
PROBLEMS OF SCIENTIFIC DESIGN
AND PRACTICAL APPLICATION

T. V. Shatkovskaya

South-Russian Institute of Management — branch of RANEPA under the President
of the Russian Federation, Rostov State University of Economics (RSUE)

Abstract: the relevance of the topic is due to the fundamental role of the
concept of “creativity” in Russian law, its declarativeness in legislation and
arising law enforcement problems, especially in the context of the development
of artificial intelligence (AI) and creative industries. The fuzzy of criteria makes
it difficult to protect the results of intellectual activity (RID), the distinction
between plagiarism and parallel creativity, the regulation of the labor of
“creative professions” and the assessment of “machine creativity”. The aim
of the study was to conduct a comprehensive scientific analysis of the legal
concept of creativity, identifying the problems of its design and application,
and the development of criteria for unifying judicial practice. The author traces
the evolution of the interpretation of creativity in legal science, revealing its
intersectoral character. The key conclusion is that the lack of legal definition
and blurring of criteria lead to legal uncertainty. Based on the analysis of the
doctrine and judicial practice, the objectivating criteria for creative contribution
are formulated: 1) originality (uniqueness reflecting the identity of the author);
2) novelty (objective or subjective); 3) intellectual contribution (going beyond
technical work). The article concludes that the legal concept of creativity
requires a flexible approach that combines doctrinal foundations with practical
needs. The proposed criteria are designed to minimize judicial arbitrariness
and ensure the uniformity of practice, which is especially important in the
context of digitalization and use of AI. The concept of creativity should develop
dynamically, recognizing the determining role of the human contribution even
with the use of new technologies.

Key words: creativity, legal definition, intellectual property, judicial practice,
protection criteria, artificial intelligence.

[Tpo6eMa TBOpYECTBA TOIHKO Ha ITEPBbIii B3IJIS BBIIISIAUT Kak Puiaocod-
CKIIi BOITPOC, He Mepexosiyii B MTpaKTUUEeCKYIO INIOCKOCTh. Ha camomM nene
9TO MOHSITUE IMUPOKO UCITONb3YETCS B 3aKOHOAATEIBCTBE U BbI3bIBAET 11€JIbIN
pSII TIPaBOIIPMMEHUTEIbHBIX MPo6ieM, Tpebyoimux pemeHus. K mpumepy,
cT. 10 OcHOB 3akOHOAaTenbCTBa Poccniickoin @enepatiyni o KyJIbType HaZeisieT
KaXkK0TO yesioBeKa ITpaBoOM Ha OCYIIeCTBIeHMEe BCeX BMUIOB TBOPUECKOI Aesi-
TeTbHOCTY B COOTBETCTBMM CO CBOMMM MHTEpecamMu U CIIOCOOHOCTSIMM. B Ka-
yecTBe CBOOO/IBI TBOPUECTBO rapaHTUPOBAHO B CT. 26, 44 KoHctutymun PO.
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B wactu uetrBeproit I'paskmanckoro Kogekca (manee — I'K P®) TBopuecTBO
BBICTYIIaeT IVIABHBIM YCJIOBMEM MPABOBOI OXpaHbl aBTOPCKUX MpOU3Befe-
Huit. XoTs1 Hanpsimyio B ['K PO TepMuH «TBOpUYeCTBO» He OIpeiesieH, CT. 1257
I'K PO ykasbIBaeT, UTO aBTOPOM IIPOM3BeAeHMs IIPMU3HAETCS JIMI0, «TBOpUYe-
CKMM TPYZIOM KOTOPOTO OHO CO3/aHO». DTO MOATBEPKIAET HEOOXOAMMOCTD
TBOPUYECKOTO XapaKkTepa esTebHOCTU 0 CO3JaHUI0 OXPaHSIEMOTO pe3yiib-
TaTa MHTEJUIEKTYQIbHOI IesATe/bHOCTU (manee — PU]I) mJis 3a1iUThl aBTOP-
CKMX TIPaB Ha Hero.

PU]I ipM3HaeTCs MHTE/UIEKTYaJIbHOM COOCTBEHHOCTBIO TOJIBKO TP €ro
CO3J0aHUM TBOPUYECKUM TPYOM YenoBeKa. TBOpUeCcKkuii 3aMbIces TIpeAIiosna-
raeTcsi B OCHOBE JII000i MHTEJIJIEKTYaTbHOM COOCTBEHHOCTY. BOSHMKHOBEHME
aBTOPCTBA 3aKOH CBSI3bIBAET TAKXKE C TBOPUYECKUM TPYLOM UeyioBeka. B cBsi-
31 C 9TUM 00CYysKAaeTcs Mpobaema rmapasiebHOTO TBOPUECTBA U €r0 COOT-
HOIIIeHMeE C TUTaruaToOM.

C 5 deBpana 2025 r. B Poccun Betynuit B cuity @eiepaibHblii 3aKOH OT
8 aBrycra 2024 r. N2 330-®3 «O pa3BUTUM KpeaTUBHbBIX (TBOPUECKMUX) UHIY-
ctpuit B Poccuiickoil @enepaliy», HalleJIeHHBIN ITpPekae BCero Ha Co3aHnue
YCIOBMIA [IJIS1 TBOPYECKON caMopeann3annuy TpaskaaH B cdhepe KpeaTMBHOM
SKOHOMMKM U CTUMY/IMPOBaHMe MMPOM3BOACTBA MHHOBAIINIA.

AHanns3 3aKOHOZATeNbHbIX OTCHIJIOK K TBOPUECTBY IIOKA3bIBAET, UTO OHU
HOCSIT IeK/IapaTUBHBI OLIEHOUHBIN XapakTep. Hanpumep, npu perucrpaumum
raTeHTa TpebyeTcst «M300peTaTe/bCKIii YPOBEHb», HO KaK OTIMYUTD €r0 OT
TEeXHMUECKOTO YCOBepIIeHCTBOBAaHMS — BOIIpOC MHTepmpeTaiuu. CTaTbs 351.1
TpynoBoro komekca P® perynupyeT Tpyz, «TBOpUeckux rnpodeccuit» (KypHa-
JIUCTBI, aKTephl), HO He TIOSICHSIET, UTO JeyaeT mpodeccuio TBopueckoit. Cta-
Ths1 146 YronoBHOTO Kogekca PO samuiaeT «TBOpUeCKyie pe3yabTaThbl» OT IIa-
rmaTa, OHAaKO IPaHUIIbl TBOPUECTBA U 37IeCh OCTAIOTCS PA3MbITBIMMU.

B ycioBUsIX HOBOTO T€XHOJIOTMYECKOTO YKIaAa ¥ BTOPXKEHMSI B COLIMa/IbHbIE
OTHOIIIeHNSI UICKYCCTBEHHOTO MHTeJIJIeKTa BO3HMKIIA ITpobieMa «MallltHHOTO
TBOpPUYECTBA» U «TBOPUYECTBA HEMpoceTeli». B 3aKOHOAATeNbCTBE UCKYCCTBEH-
HbIV UHTEJIJIEKT OTIpe/ie/leH KaK «KOMIIJIeKC TEXHOJIOTUUYEeCKUX PelleHU, 10~
3BOJISTIOIIVIA UMUTUPOBATh KOTHUTUBHbIE (DYHKIIMM UesloBeKa (BKJIOUast 1o-
MICK pellleHMit 6e3 3apaHee 33IJaHHOTO AJITOPUTMA) U TTOJIyYaTh IIPU BBITION -
HEHUM KOHKPETHBIX 3a7a4 Pe3yabTaThl, COTOCTABMMbIE C Pe3y/IbTaTaMU UH-
TeJIJIeKTYa/IbHOV IesITeIbHOCTY YeioBeKa WM MpeBocxoasiye ux»'. OgHa-
KO BBICKa3bIBaHMS O TOM, yTO VM1 He 3aMeHsIeT yeroBeyeckoe MbILIIeHK e, a

1 O pa3BUTUM UCKYCCTBEHHOTO MHTeJIIEKTa B Poccuiickoit Pemepariuy : Ykas IIpe3ugeHTta
P® ot 10 okTst6pst 2019 1. N2 490 (B pen. Ykasa I[Ipesugenta PO ot 15.02.2024 r. N2 124) // Co-
6panHue 3akoHomaTesnbcTBa PO, 2019. N2 41. Cr. 5700; CobpaHme 3akoHOAaTebcTBa PO. 2024.
N2 8.Cr. 1102.
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TpebyeT ero MOCTOSTHHOTO Pa3BUTUSI, BUASITCSI CIIOPHBIMM B KOHTEKCTE CBO-
60/1bI TBOPUYECTBA UEJIOBEKA.

KpeaTuBHOCTH niepecTaeT ObITh YHUMKAIbHBIM CBOVICTBOM, ITPUAAIOIIVM Ue-
JIOBEKY U CO3[IaBaeMbIM UM TBOPUYECKMUM MPOLYKTAM AOIMOJTHUTENbHYIO 11€H-
HOCTb. OOHAKO B 3aKOHOAATEIbCTBE TECHAS CBSI3b MEXAY TBOPUECTBOM U Ue-
JIOBEKOM coxpaHsieTcsl. [IMCcKycCusi O TpaBOBOM IOIOXKEHUN Pe3y/IbTaTOB, CO-
3 aHHBIX HEITPOCETSIMM U C MICII0/Ib30BaHMEM VMHbBIX [TPOPBIBHBIX TEXHOJIOTUIA,
KakK Mpe/iCTaB/IsIeTCsl, He YTUXHET JI0 TeX Mop, IT0Ka He OyleT OKOHYaTeabHO
pellieH BOIPOC O IPaBOBO MPUPOAE TBOPUECTBA.

B oTeuecTBeHHOI I0PMAMUECKOI HAyKe 3TOT BOIIPOC ITPOpabaThIBaeTCs C
KoH1Ia XIX — Havasa XX B. B ucaiegoBanusx I'. @. lllepuieHeBu4Ya TBOPUYECT-
BO pacCMaTPUBAETCS KaK «IesTeIbHOCTh, HallpaBJIeHHasl Ha CO3aHMe TyX0B-
HBIX [IEHHOCTe, KOTOpbIe, OyIyun BbIpaskeHbl BOBHE, CTAHOBSITCS 00beKTaMMU
aBTOpPCKOro mpasa. CyIIHOCTb €ro — B UHAVUBUAYIbHOCTU, OPUTUHAIBHOCTYU
¥ HOBU3He pe3yibTratar?. [Ijist A. A. [In1eHKO TBOPUECTBO — 3TO aKT, «He Me-
xaHMyeckast pabota, a mposiBjieHNe TMYHOTO TYyXOBHOTO YCUINSI, CO3Tatolee
HEUYTO KauyeCTBEHHO HOBOe. JIUIb Takue pe3yabTaThl MPU3HAIOTCSI 3aKOHOM
KaK OXPaHOCITIOCOOHbBIE»S,

[Tocne pepomtonm 1917 r. 110AX0A K TBOPUYECTBY USMEHWJICS. AKLIEHT CMe-
CTUJICSI Ha «OOIIEeCTBEHHYIO ITOJIe3HOCTb» U «UAE0JIOTUUYECKYIO0 COCTABIISIIO-
IIy10» AesaTenbHOCTU. OTHAKO I0pUANYECcKue Omnpene/ieHus TBOpYecTBa Co-
XPaHWU/IU CBSI3b C MHTE/UIEKTYaIbHBIM TPYIOM YesioBeka. Tak, B. 1. Cepe6poB-
CKUI1 oTpeAen TBOPUYECTBO KaK «esiTeIbHOCTb, ITOPOKIAIOIIYIO TPOM3Be-
IleHVs HayKu, TUTepaTypbl M UCKYCCTBa, 061afatole HOBM3HOI U OTpaska-
I0IIMie MUPOBO33peHMe TPyaImuxcsi. OHO TOMKHO CITY>KUTD LeISIM COTUa-
CTUYECKOTO CTPOUTETbCTBA»?,

ITo mpencrasienusam b. C. AHTMMOHOBA «TBOPYECKUIA TPYA, OTJIUYAETCS OT
HeTBOPYECKOI0 HaJIMuMeM “UeHO HOBU3HbI”». [Ipon3BeIeHe NO/KHO He
TOJIbKO (hOPMAa/IbHO COOTBETCTBOBATH KPUTEPUSIM OPUTMHAIBHOCTH, HO 1 He-
CTY TIPOTPECCUBHOE COMlepPsKaHME» .

B cratbe 475 TK PCOCP 1964 r. yka3bIiBasoCh, YTO aBTOPCKOE MPaBO BO3-
HUKAeT B pe3yjbTaTe «HAYYHOTO, JIUTEPATYPHOTO MM XyJIOKeCTBEHHOTO
TBOpPUYECTBA», YTO MOAPA3yMeBaa0 0OOBEKTUBHYIO HOBU3HY (He KOMMPOBa-
HIE), UTe0IOTUUECKYIO0 JOMYCTUMOCTD (COOTBETCTBME HOPMAaM COLIMATUCTU-
YyeCcKoro ob11ecTBa).

Co3Byune 3TOMY ITOAXOAY HAOJI0a/I0Ch M B HAYYHO I0pUIAMYECKO JIN-
teparype 1960-x rr. K mpumepy, E. A. ®nerimmi ormpenesnsisia TBOPUECTBO Kak

2 [Ilepwieresuy I'. @. ABTOpCKOe TIpaBO Ha JIUTepaTypHbIe Mpou3sBenenns. Kasaub, 1893. C. 14.
5 [Munenko A. A. TIpaBo uso6peraresns. CII6., 1913. T. 1. C. 78.

* Cepebposckuli B. M. Boripochl COBETCKOTO aBTOPCKOTO Ipasa. M., 1929. C. 23.

S Aumumonos B. C. OcHOBaHMsI aBTOpCKOro mpasa. M., 1957. C. 45.
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JlesITeTbHOCTD, B KOTOPOJA MPOSIBISIETCS MHAVBUAYAJIbHOCTb aBTOPA, HO B paM-
Kax KOJJIEKTUBUCTCKOM MapagurMbl. OHO He MOXXeT ITPOTUBOPEUYUTH MHTEpe-
caM rocygapcraa’.

O6006111B cCKa3aHHOE, OTMETUM, UTO B JOCOBETCKOI IOPUCIIPYAEHIIMM TBOP-
YeCTBO TPAKTOBAJIOCh KaK MHAMBUAYAJIbHBIN aKT CO34aHMS OyXOBHbBIX 1I€H-
HOCTeJt, Tora Kak B COBETCKMIA ITepuo, OHO CTaJ0 MHCTPYMEHTOM Trocyaap-
CTBEHHOI1 uaeonoruu. OgHAKO B 000MX CJTyYasx COXPAHSICS KPUTepuii HO-
BU3HbI KaK OCHOBBI TPABOBOV OXPaHHBI.

B coBpeMeHHOI1 0pUANYECKO TUTEPATYPE TOHITHE «TBOPUYECTBO» Ualle
BCETO0 PACKPbIBAETCS B KOHTEKCTE MHTEJIEKTYaaIbHOV COGCTBEHHOCTH, IIPEXIe
BCero, aBTOPCKOro npasa. [Ioaxo K TBOPUYECTBY KaK AesSITeTbHOCTH, TIOPOXKIA-
I01lle7 00bEKTHI aBTOPCKOTO MpaBa, BcTpeuaeM y A. I1. CepreeBa. «TBopuecT-
BO — 3TO 1eSITeIbHOCTD UeJI0BeKa, HallpaB/ieHHAas Ha CO3JaHle HOBbIX, OpUTH-
HaJIbHBIX PEe3YJIbTaTOB B 00JIACTM HAYKU, IUTEPATYPhI, UCKYCCTBA, BhIPAKEH-
HbIX B 00beKTMBHOI (popme. Ero KitoueBoit Mpu3HaK — HOBU3HA U YHUKAJIb-
HOCTb, OTpakalolye JIMIHOCTb aBTOpa»’.

«B maTeHTHOM IpaBe TBOPUECKUIi XapaKkTep AesSTeTbHOCTY MPOSIBIISIETCS
B 1300peTaTesbCKOM YPOBHE, KOTZa pe3y/lbTaT HeoueBUIeH JJIsl Crieluain-
CTa B JAHHOI 06JIaCTM TEXHUKMU. ITO KaUeCTBEHHbBII CKAUOK, BHIXOISIIINIL 3a
paMKy 06BIYHOTO peMeC/IeHHOTO TpyHar®.

«J1151 TTpaBOBO¥A 3aIIUTHI TBOPUECKMIA pe3y/IbTaT JO/IKeH 00/1a4aTh 00beK-
TUBHOJ HOBM3HO U OBITH MPOAYKTOM MHTEJIEKTYAJTbHOI IesITeTbHOCTH, a
He MeXaHMYeCKOro BOCIpou3BeAeHys. TBOPUECTBO MpeaIionaraeT caMmoCTO-
SITeIbHOCTDb ¥ UHAVBUAYaJIbHOCTh aBTOPCKOTO 3aMbIC/Ia»’.

TBOpUeCTBO OT/INYAETCS OT TeXHUUECKOI paboThl HATMUMEM «MHTeJIeK-
TyaJIbHOTO BKJIa/ia», KOTOPBIi HEBO3MOXKHO CTaHAAPTMU3UPpOBaTh. Hampumep,
cocTaBjieHMe 6a3bl JAHHBIX MPU3HAETCS TBOPUECKUM, €C/TU BBIOOD U CHUCTe-
MaTusauys uHGopMauM OTPakaloT OPUTMHAIBHOCTh MBIILIEHMST aBTOpa'C.

B ¢ummocodcko-1mpaBoBOM acIieKkTe «TBOPUECTBO — 3TO MPOIIECC, B KOTO-
POM UeJIOBEK He IIPOCTO BOCIIPOM3BOAUT CYLIEeCTBYIOIIME UIeN, a CO3[aeT HO-
BbI€ CMBICJIBI, TTPEO/0IeBast MIa6IOHbI. B mpaBe 3To BhipaxkaeTcs B TpeboBa-
HUU «OPUTMHATBHOCTU» KaK KPUTEPUS «OXPAHOCITOCOOHOCTM» L.

¢ CM.: @aetiwuy E. A. JInaHble mipaBa B TpaskgaHckoM mmpaBe CCCP. M., 1968. C. 102.

7 Cepzees A. I1. TIpaBoO MHTE/UIEKTYa/IbHOI cOGCTBEHHOCTH B Poccuiickoit @epepanyu. M.,
2021.C. 67.

8 Jlosopyes B. A. IHTe/ueKkTyanbHbIe TIpaBa: [ToHsaTHe. CucreMa. 3ajauy KomguuKamn.
M., 2003. C. 112.

° TpakmaHCcKoe MpaBo : yueb. : B 4 T./ mop pex. E. A. Cyxanosa. M., 2020. T. 4. C. 245.

10 Cm.: Kanamun B. O. VIHTennexTyanbHasi CO6CTBEHHOCTD (MCKTIouUMTebHBIE TTpaBa). M.,
2019. C. 89.

11 Cm.: MopeyHosa E. A. ABTOpCKOe MPaBo: TEOPETUUECKME U TTPAKTUUIECKME TTPOBIEMBI.
CII6., 2018. C. 54.
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[ToHsITME «TBOPUYECTBO» B IOPUCHPYIAEHIIUM UCTIOIb3YeTCSI HEe TOJIbKO B
KOHTEKCTEe MHTEJJIEKTYaJIbHO co6cTBeHHOCTM. OHO QUTYPUPYET U B IPYTUX
OTpacsiX NpaBa, e NoAUYePKMBAeTCS YHMKAIbHOCTD AeSTEIbHOCTH, HECTaH-
IapTHBIV OAXOL, VIV CO3LaHVe HOBBIX pe3yibTaToB. K nnpumepy, B TPyA0BBIX
OTHOIIEHMSIX TBOPUYECTBO YIIOMMHAETCS TIPM PETyIMPOBAHUM TPyHa paboT-
HUKOB «TBOpPUECKUX Mpodeccuii» (XyoOKHUKM, aKTePbl, SKypHanucTbl). Cra-
Tbst 351.1 TK PO BbIiesisieT 0CO6€HHOCTH PEryIMpoBaHus TPyAa paOOTHUKOB
«TBOPYECKMX CPENICTB MacCoBOi MH(PopMauum» (pelakTophbl, Beayliue), os
KOTOPBIX YCTAaHABIMBAIOTCSI OCOOBIe YCIOBMUS TPya, BKIIOUAs HEHOPMUPO-
BaHHbIN rpaduK.

B HayuyHOM KOMMeHTapuu K 3TO¥ CTaThe OTMeUaeTcsl, UTO «TBOpUYECKUIA
XapakTep Tpy[a IpenrosaaraeT HeBO3MOXHOCTb CTPOTOii permaMeHTaLuy po-
11ecca, yTo TpebyeT rMOKOCTH B TPYAOBbIX JOTOBOpax». B chepe o6pasoBaTesb-
HOT'0 [IpaBa TBOPYECTBO PacCMaTPUBAETCS KaK 7IeMeHT ITelarormyecko ne-
SITeJIbHOCTY ¥ 06pa3oBaTe/IbHbIX IMporpamMM. 3akoH «06 o6pasoBanuy B PO»
(cT. 48) ycTaHaBIMBAET CIeAyIOIee: YIMTeNIb 00sI3aH «pa3BMUBaTh Y 00yJalo-
HIMXCSI TBOPUECKMe CIIoCOOHOCTM». [I03TOMY TBOpUECKMe MeTObI ITPerofa-
BaHUS — HeOTbeMJIeMasl YaCTh peanu3aluy 00pa3oBaTeIbHbIX CTAHIAPTOBY.

B yrosioBHOM mpaBe TBOPYECTBO MOXeT (PUrypupoBaTh B KOHTEKCTE KBa-
mubuxkanum npecrymiennii. Hampumep, ct. 146 YK PO («HapyiieHue aBTop-
CKMX TIpaB») — MOAAeKa WIM He3aKOHHOE UCIO/Ib30BaHMEe «TBOPUYECKUX pe-
3y/IbTAaTOB» (TJIaruaT, KoHTpadakT). [To MmoBogy MOIIEHHNYECTBA OTMETUM,
YTO B Cyme6HOI rpakTuke (cT. 159 VK P®) BcTpevaloTcs fena, rae mpecTyl-
HUKU UCTIONTb30BaJIM «TBOPUECKYE CXeMbI» /IJIsT 0OOMaHa (HarpuMep, CO31aHue
(anbIIMBBIX TPOU3BEIEHMI ICKYCCTBA).

B cemeitHOM ITpaBe TBOPUYECTBO MOXKET BJIMSITb Ha CIIOPHI 00 OIeKe Hajl
netbMu. [IpyMep M3 OPaKTUKU: €IV POAUTENb-XYT0KHUK ITPOBOAUT MHO-
ro BpeMeHM B MacCTepCKOii, CyJl MOKEeT y4eCTb, YTO €ro TBOpUYecKasi IesiTellb-
HOCTb He JIOJ/KHA MPeNnsITCTBOBATh BHIMOTHEHNIO POOUTENIbCKUX 00sI3aHHOC-
teit (Onpenenenne BepxoBHoro Cyna P® N 45-KI'22-3-K8).

B tpygax 1. }O. IllancyroBa TBOpYECTBO MPeACTaBIEHO KaK MPOIeCC MbIIII-
JIEHUSI, peaIM30BaHHbBIN «B OECKOHEUYHOM psIJie aKTOB Y TEXHOJIOTUIT» U 00Y-
CJIOBJIEHHBIV OTEHIMAJIOM Ye/IOBeYeCKOro Mo3ra. [IposiBiieHne TBOpuYeCKoit
aKTMBHOCTY CBSI3bIBAETCSI HE TOJIBKO C MCTMHO, HO U C 3a0/yKIeHneMm, He-
pelKo MEeHSIBIIMMUCSI MeCcTaMi. B KauecTBe puMepa IPpUBOAUTCS COBETCKAS
IOPUCIIPYIEHIINS, ITPeICTaBIISIONIast co60Ji 1IeHHbIVi MaTepuas 1o UCTOPUN
KYJIbTYPbI TBOPUYECTBA B [IJIaHE OTHOCUTENbHO 0(hOPMIEHHOCTU 11€JI0CTHBIX
KOHIIENTYaTbHBIX CXEM.

UccnepoBanue kynbTypbl TBOpUecTBa [l. FO. lllaricyros npepjaraeT ocy-
IIeCTBJISITh C UCIIOJIb30BaHMEM CMHEePreTMYeCKOTo moaxoaa. Bei6op o6ycios-
JieH Hab0POM ITPUHIIUIIOB, HA KOTOPBIX 6a3UPyeTCsl JaHHbIN 1OAX0H, (OTKPbI-

XYPHA OPUONYECKOM AHTPOMONOTMM U KOHOAMKTONOTMM 59
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




LLlatkoBckas T. B. KOpuauueckoe noHsTHe TBOpYECTBa...

TOCTh, HETMHEMHOCTb, CAMOOPraHM3alIMsI, COUeTaHe PAIlMOHATIBHOCTU U UP-
panyoHasbHOCTHM). CBI3aHHOCTh pa3Hoo6pa3us HayuHoro 3Hauwms /1. FO. [larm-
CYTOBY BUIUTCS B CITOCOO€E €ro opraHu3alym, a MMEHHO B eIMHCTBE er0 Teo-
peTu4YecKoro 1 mpakTuueckoro npumeHeHus. CpecTBamMu 3TOTO egUHEeHMUS
BBICTYMAIOT MPO(eCccCOHaNbHBIN IOPUANIECKNI SI3bIK, TPABOBbIE KOHIIEI-
LIMU, TIPAaBOBbI€ KOHCTPYKIIMUM U Pa3BUTbie GOPMbI KPUTUUYECKOTO ITPaBOBO-
ro MbIILIeHUs 2.

Takum 06pa3om, TBOPUYECTBO B IIpaBe — MeXOTpacjieBoe MOHSTHEe, KOTO-
poe B MHTEJIIeKTYyaJIbHOM IPaBe UCIIOAb3YeTCs IJIST OXPaHbl Pe3Y/IbTaTOB UH-
TeJUIEKTYaIbHOM IesSTelbHOCTU. B TpymoBoM, 06pa30BaTeIbHOM, aMUHIC-
TPATUMBHOM IIpaBe — pPeryanpyeT IMPOoIecChl U YCIOBUS IesITebHOCTU. B yro-
JIOBHOM ¥ KOHCTUTYLIMOHHOM ITpaBe — CIYXXKUT KPUTEPUEM JIJISI OTPaHUYEHUT
WJIM 3aLIUThI CBOOO/I.

KoHeuHo, MHOKeCTBEHHOCTD MTOAX0/IOB K MTOHSITUIO «TBOPYECTBA» MOXKXHO
MMPM3HATh OMPaBAAHHBIM C yU€TOM MHOTOTPAHHOCTY 3TOTO MOHATUS. OmHa-
KO YTO B 3TOM (JIy4ae fenaTh MpakTukaM? Kak OT/IM4uTh NPOAYKThI, CO34aH-
HbIe TBOPYECKMM TPYIOM, OT 00beKTOB, He 06JIaIaI0INX TTOTO0OHBIMY XapaK-
TepucTukamMmu? Yaire BCero Ha 3T BOMPOCHI MPUXOAUTCS OTBEUYATD CYIbSIM.
Haunb6omnee nmpuemaeMbIM IJ1s1 Cye6GHOI TMTPAKTUKM CETOIHS CUUTAETCS TaH-
Hoe O. A. KpacaBuMKOBBIM OIIpeJiesieH/ e TBOPUYECKOro TPyaa KaK «yMCTBEH-
HOTO (MHTEeJIEKTYaJIbHOTO) U CBSI3aHHOT'O CO 3HAUMUTEIbHBIM PACXOA0M HEPB-
HO 9HEepTUM...»13,

[list omipeiesieHsi KpUTepPMEeB TBOPUECKOT'0 TPYAA YMECTHBIM cUMTaeM 060-
61eHMe TIO3ULIMIT BBICIIMUX CYAOB IO 3TOMY Bompocy. IloctaHoBieHMe Ilne-
HyMma BepxoBHoro Cyza P® ot 19 uions 2006 1. N2 15 pa3bsicHsIeT, YTO TBOD-
yeckas AesTeJIbHOCTh B aBTOPCKOM MpaBse IMpeariojaraeT co3aaHne mpou3Be-
IeHUS, SBJISTIONIErocs pe3yabTaTOM MHTEJIJIEKTYaIbHOTO TPya, 061aalolie-
IO OPUTMHATBHOCTBIO ¥ MHAVBUAYAJIbHOCTDIO. B JOKyMeHTe OTMeuaeTcsi, YTO
«TBOPUYECKNII XapaKkTep AesiTeIbHOCTY aBTOPA MIPOSIBIISIETCSI B CAMOCTOSITEIb-
HOM CO3[IaHUM TIPOU3BEMIeHNS], OTPAKaIIIero ero JMUHOCTHOEe BOCIIPUSITHAE
1 061aAAI0NIEero Mpu3HaKaMy HOBU3HbBI».

B Onpenenenun BepxoBHoro Cyma PO N2 305-2C19-27127 or 12 mapra
2020 r. yKa3bIBaeTCs, UTO TBOPYECKAS NeATeTbHOCTh HE OTPAHUYMBAETCS UC-
KYCCTBOM, HO BK/IIOUaeT HayuHble, TEXHUUYECKIME U MHble (OPMbI MHTEJIeK-
TyaJIbHO¥ paboThl. 3eCh aKIEHT CejlaH Ha HOBM3HY KaK XapaKTepPUCTUKY

12 Cm.: Illancyzoe /1. FO. KynbTypa TBOpPUECTBA B OPUCIIPYIEHIIVY U COLMATbHOI MPaKTUKe
KaK HOBBI/ 3Tal B IO3HAHMM U TTPe0o6Pa30BaHMM PA3BUBAIOIIErOCS IMPaBa: MPo6IeMbl PEKOH-
CTPYKUMM TIpoliecca Mo3HaHus npasa // CeBepo-KaBka3ckuii opyuandeckuii BeCTHUK. 2024.
N22.C.11-19.

15 Kpacasuuxos O. A. TBOpUYECTBO U TPaskAaHCKOe MTPaBo (TIOHSTHeE, TIPeaMeT U COCTaB I10-
norpacin) // TipaBoBemenne. 1984. N2 4. C. 15-21.
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TBOPYECTBA, B YaCTHOCTM OTMEUEHO, UYTO «TBOPUYECTBO MpeAoaaraeT co3aa-
HMe KaueCTBeHHO HOBBIX Pe3y/IbTaTOB, He CBOJMMBIX K MeXaHMUEeCKOMY BOC-
MTPOM3BEIeHUIO CYIIeCTBYIOLINX 3HAHUI».

B IloctanoBnenuy KonctutyimonHoro Cyma PO ot 28 mions 2016 1. N2 16-11
TMOAYEePKMBAETCS, UTO CBOOOAA TBOPUECTBA rapaHTupyeTcst cT. 44 KoHcTuTy-
uyy PO 1 BKIIOYAET MPaBO Ha CAaMOCTOSITETbHBIN BbIOOP (DOPM M METOIOB
IesiTeNIbHOCTYU. «TBOpUeCcTBO Kak (popMa peanmsaiiuy JMYHOCTY 3aIIUIIAET-
CsI TOCYIapCTBOM, €C/I OHO He HapylllaeT ITpaBa U 3aKOHHbIE MHTEPeChl Tpe-
TbUX JINLI».

B Onpenenenun Koncruryunonsoro Cymga PO N2 274-0-P ot 20 mekabpst
2005 1. yTOUHSIETCSI, YTO TBOPUECKas IesITeJIbHOCTh B 00pa30BaTeIbHOM KOH-
TeKCTe HallpaBjieHa Ha pa3BUTHE KPeaTMBHOTO MTOTeHIIMasa i He MOXeT ObITh
cBeqleHa K GopMaibHOMY BBITIOTHEHUIO 3a/1a4. Tak, TBOPYECTBO B MeAaror-
Ke MpeAoaaraeT MHHOBAIMOHHbIN MOJIXO/, BEIXOASIIMI 38 pAMKV CTAaHOAPT-
HbIX MeTOAMK. TBOPUECTBO KaK JesiTeTbHOCTDb, HallpaBJieHHAas Ha COo3JaHue
YHUKAJIbHBIX PE3YJIbTATOB, OTPAKAIIIVX JTMYHOCTb aBTOPA, He OTPaHNUYNBA-
eTCsI ICKYCCTBOM ; BK/TIOUAeT HayKy, 00pa3oBaHle, TEXHUKY U MHbIe chephl.

OpuanueckuMu KpuTepusMiu TBOPUECTBA CYbl MPU3HAIOT OPUTUHAIIb-
HOCTb, HOBU3HY, MUHAVBUIYaJIbHbIN BKIa[,. Boiciiine cymbl PO TpaKTyIOT TBOP-
YeCTBO KaK JAesITeJIbHOCTb, TPEOYIOIIYIO < MHTEJIIEKTYaTbHbIX YCYJIUI» U «CYO'b-
eKTMBHOJ HOBM3HbBI». [lepepaboTKa MO/KHA J0OABJISITh HOBbIE 3JIEMEHTHI, a
He TPOCTO TEXHUYECKM TTPe0bpa30BbIBATh OPUTMHAI. DTU MOAXOAbI TIPUMe-
HSIIOTCST B aBTOPCKOM TIpaBe, 06pa3oBaHMM, HAYKe U IPYTUX 00/IacTsIX.

Takum 06pa3oM, KOHCTPYMPOBaHME I0PUINIECKUX TIOHSITUI ITpeIioiara-
eT GajaHC JOKTPUHBI U NMpakTuku. KOpuandeckas Hayka IIpy orpeaeneHun
K/IIOUEBbIX KaTeropuii, TaKuxX Kak «TBOPUYECTBO», IO/DKHA OIMPaThCsS Ha J10-
KTPYHAJIbHbIE TIOJIXObI, HO C 00S13aTe/IbHBIM YUYE€TOM MOTPEOHOCTEN ITPaBo-
npuMmeHeHus. TeopeTuyeckme KOHCTPYKIMM, pa3paboTaHHbIE B TOCOBETCKUIA,
COBETCKUI U COBPEMEHHbIN [IepUOAbI, I€MOHCTPUPYIOT, YTO UTHOPUPOBAHNE
MMPaKTUYEeCKMX aCIEeKTOB BeJeT K JeK/IapaTUBHOCTY HOpM. Ha mpumepe TBOp-
YeCTBa 3TO BBIPAKAETCSI B HEOOXOAVMOCTM YETKUX KPUTEPUEB, KOTOPhIE MO-
I'YT OBITH MCIIOb30BAHbI CYyIaMM JIJIS OLIeHKY KOHKPETHBIX JIeJI.

Ha ocHoOBe aHaM3a MpeAcTaBIeHHbIX HAYYHbBIX MTO3ULIVI U CyIeOHO ITpa-
KTMKM aBTOpOM cHopMMpoBaHa CUCTEMA KPUTEPHEB, TTO3BOISIIONINX 00bEK-
TUBU3UPOBATH OLIEHKY TBOPUYECKOT0 BKJIAAA: OPUTMHAJIBHOCTD (HaTMume yHU-
KaJIbHBIX 0COOEHHOCTEI, OTPAKAIIINX «JIMYHOCTb aBTOPA», €r0 MHAVBUIYaITb-
HbIii 3aMbICe/T); HOBM3HA (OObEKTUBHAS U CYObEKTUBHAS) — KAUECTBEHHOE OT-
JIMYMe OT CYIeCTBYIOIIVX 00beKTOB; MHTEeNIEKTYa/IbHbBIN BK/Ia/ aBTOpa, Tpe-
OYIOIMIVII YMCTBEHHBIX YCUJIVIA, BBIXOISIIINX 32 PAMKM TEXHUYECKOI PabOoThI.
OTU KPUTEPUM He TOJIbKO COIIACYIOTCS C JOKTPUHOI, HO U afaliTUPOBAHbI K
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peanusiM CyZieOHbBIX CITOPOB, HAIIPUMeD, TPY pa3rpaHMUeHNH TUIaruaTa u ca-
MOCTOSITeJIBHOTO TBOpUYECTBA. B TaKOM paKypce TBOPUECTBO IepecTaeT ObITh
CYObEeKTUBHOJI OLIEHKO, a8 CTAHOBUTCS IOpUANYECKUM (DaKTOM, JOKa3bIBae-
MbIM Uepe3 KOMOMHAIMI0 Ha3BaHHBIX KPUTEPUEB.

[IpennoxkeHHbIEe KPUTEPUN UMEIOT ABOSIKOE 3HAYEHME: CY[IbU MOMYyYaloT
OpPUEHTUPHI J151 OLIeHKU, MUHUMMU3UPYS PUCKU ITPOU3BOIbHBIX pelleHni, 1
YHUPULMPYIOT MPaKTUKY. ENMHO0Opasye B MpUMEeHEeHUM MOHSITUSI TBOpYe-
CTBa HEOOXOAMMO [IJIs1 32l ThI ITPaB aBTOPOB, MHBECTOPOB 1 MOIb30BaTeei,
0COOEHHO B yCIOBUSAX MG poBMU3aLy (Harmpumep, Ipy olleHKe KOHTeHTa, CO-
30aHHOrO ¢ yuactueMm UN).

[ToHsITME TBOPUECTBA B ITpaBe HE MOXKET ObITh «3aCTHIBIIMM» — OHO TpebyeT
MOCTOSIHHOTO AMajiora MeXXay HayKOoM U MPaKTUKOM. Tak, B yCIOBUSIX HOBOTO
TEXHOJIOTMYECKOTO YK/IaJla He00X0AMMO pacHIMpUTh TPAKTOBKY TBOPUYECTBA,
BKJTIOUMB pe3y/IbTaThl, CO3IaHHbIe TpU yuacTuu VM, HO ¢ 06s13aTeIbHBIM yKa-
3aHMEeM Ha YeJloBeueCcKuit BKIaJ Kak ornpeensioniuit ¢pakrop. JOKTpMUHab-
Hble MOAXO0AbI 33/1AI0T TEOPETUUECKYI0 OCHOBY, a CyAeOHble pellleHNs ajar-
TUPYIOT ee K peaynsim, GopMupysi rmoKme, HO YeTKue Kputrepun. Takoi cum-
6103 obecIieunBaeT 3aIUTy TBOPUYECTBA KaK QyHIaMeHTaabHOI IIeHHOCTH,
rapanTupoBaHHoi KoHcTutymeit PO, 1 ofHOBpeMEHHO MOAIePKBaeT UH-
HOBAaILIMOHHOE pa3BUTHE OOIIECTBA.
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VIK 340.1

IOPUINYECKAS HAVKA
N KOHUIEIITYAJIBHOE OBOCHOBAHUE
3AKOHOJATEJIbHOW NEATEJIBHOCTU

E. A. IOpraeBa

Poccutickas akademusi HapoOH020 X035LicM8a u 20Cy0apcmeeHHOl C1yobl
npu Ipe3udenme Poccuiickoti @edepauuu

[Moctyrmna B pepakuuio 28 despanst 2025 r.

AHHOTAIMS: TPaKTMKa 3aKOHOIIPOEKTHOJ paboThl B Poccuu oTBeuaeT coBpe-
MEHHBIM 3aIpOCaM ¥ OTPasKaeT aKTYaJIbHYIO IOIUTUKO-ITPABOBYIO TIOBECTKY,
pearupys Ha BO3SHMKAIOIIe ITIOTPe6HOCTH, TpobieMbl. [Tpy 3ToM obecrieueHe
3aKOHOJATEeIbCTBA KAK HAYYHO BbIBEPEHHOI eIMHOM LieJieHalpaBIeHHOl CTa-
OGWIIbHO MOJIEPHMU3UPYEMOI AeSITEILHOCTH ellle HY>KAAeTCSI B JOKTPUHATbHOM
060CHOBAHMM, COTIPOBOKIEHNN, KPUTUIECKOM OCMBbICTIeHVY. Takast TOCTaHOB-
Ka BOITPOCa, MPeATIoNaraolas KOHIENTYaTM3aIMIo IJIsT TTOCTIeqYIOIIero mpa-
KTMUECKOTO BOILIOMIEHMS [TIABHBIX UIEi pa3sBUTUSI POCCUIICKOTO 3aKOHOA-
TeJIbCTBA KaK 00/71aCTy arpobaliyiyi COBPEMEHHBIX COLMATbHBIX ITPAKTUK, OyIeT
CII0COGCTBOBATD YCTPAHEHMIO HEYIOOCTB, BKIIOUAS MHCTUTYIIMOHAIbHBIE ITpe-
TMISITCTBMSI, KOTOPbIE MTOTEHIIVAIbHO MOTYT CO3/IaBaTh YCIOBMSI /15T KOH(IMKTA
MeKITy HOpMaM¥y, COLMATbHBIMU OKUIAHUSIMU, TOCYAAPCTBEHHBIMM PeIleHN -
stvu. CrielyanibHOE BHMMAaHYE yelIeHO ITpobieMaM 11e1e0pYeHTPOBAHHOCTH
¥ cOaTaHCMPOBAHHOCTY COIMAIbHOM aKTUBHOCTM B 3aKOHO/IATETbCTBE.

KiroueBsble ciioBa: IIpaBOBas OJOKTPHMHA, IIpaBOBOE 1iejiertojaranime, Mmoaep-
HM3aLMs 3aKOHOAATENbCTBA, COLMAIbHbBIN MMOpSAA0K, colMa/ibHOE peryanpo-
BaHMe, JejIerMpoBaHHOE 3aKOHOAAaTe/IbCTBO.

LEGAL DOCTRINE AND CONCEPTUAL
VALIDITY OF LEGISLATIVE ACTIVITY

E. A. Yurtaeva
Russian Presidential Academy of National Economy and Public Administration

Abstract: the practice of legislative activity in Russia corresponds to modern
demands and reflects the current political and legal agenda, responding to
emerging needs and problems. However, at the same time, ensuring legislation
as a scientifically verified, unified, purposeful, constantly modernizing
activities still requires doctrinal justification, support and critical reflection.
This formulation of the question presupposes conceptualization for subsequent
practical implementation of the main ideas of the development of Russian
legislation as an area for testing modern social practices, and will help
eliminate inconveniences, including institutional obstacles that could
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potentially create conditions for conflict between norms, social expectations,
and government decisions. Special attention is paid to the problems of goal
orientation and balance of social activity in legislation.

Key words: legal doctrine, legal goal setting, modernization of legislation,
social order, social regulation, delegated legislation.

Hu omHO TeopeTuyeckoe, HAyUHOe MM IMIMPUKO-TIPUKIIATHOE UCCIe-
JlOBaHMe COCTOSIHUS [eiCTBYIONIETO MPaBOBOTO PeryaupoBaHMsI HE MOKET
000i1T CBOMM BHMMaHMeEM ero 3(pGeKTMBHOCTb: 000CHOBATDb OLIEHKM Aeii-
CTBEHHOCTU WJIY, HA000POT, YICHUTDb TPUUYMHBI HEJOCTATOUHO PeryInpyro-
IIe¥i CUJTBI IIPaBOBBIX aKTOB, peleHnit. B 1r060M ciyuae Bcerma akTyasieH I1o-
MCK CPeACTB ONTUMM3ALUM YCIOBUI BOCIIPOU3BEIeHMS U VICTIOTHEeHUS TIpa-
BOBOTO peryJnmpoBaHMsI.

[IpaBOBOE peryaupoBaHe B CUITY pelllaeMbIX ITPaBOM 3a/1ay, a TakKe CIie-
IM@UKY BO3IeiCTBYS Ha 00IeCTBeHHbIe OTHOIIEHMS 13-3a 0COO@HHOTI'0 Xa-
pakTepa UCIOIb3yeMbIX CPEJICTB MOKET 3aTparuBaThb COBEPIIEHHO Pa3HbIX
CYOBEKTOB — TOCyJapCTBa M MHbIE MYOIMYHbIe MHCTUTYTHI, OOIeCTBEHHbIE
o0benVHeHNsT, 6M3HeC-TPYIIbl ¥ YACTHBIX JINII. [IpMMeHsieMble OJ1s1 ITPaBo-
BOTO PEryIMPOBaHMSI CPEACTBA XOTSI ¥ MHOTOUMCAEHHBI, HO CTAOMIbHBI, Ha-
60p 3TUX CPEACTB, IIPMMEHSIeMbIN IJIS1 PEeryIMPOBaHNSI KOHKPETHBIX CUTYya-
LM, He SIBJISIETCSI CTATUYHBIM, ITOCKOJIbKY TEKYII el ITPaBOBOV AeJiCTBUTEb-
HOCTBIO B OTIpe/ie/ieHHbIe TTepUobl Ha TPUOPUTETHDIE MTO3UIMM BbIIBUTAIOT-
€SI Te U3 HUX, TIOTPEOHOCTb B KOTOPBIX aKTYaIM3MUPyeTCs] UMEHHO Ha JaHHOM
9Tarne MoJUTUKO-TIPAaBOBOTO Pa3sBUTUS U KOTOPbIe KaK CUCTEMHO BO3[EiCT-
BYIOILI Mt MeXaHM3M BKJIIOUAIOTCS JIUIIIb ITPY BO3HUKHOBEHUY OTpeieIeHHbIX
YCI0BMIA. YUeT 1 BCeCTOPOHHSIS IOKTPUHAIbHAsI TPOPab0TaHHOCTb BCEX ITUX
yCJI0BMI OYAYT CIIOCOO6CTBOBATH 0011[eMY MOBbIIeHI0 3D ()EKTUBHOCTH 3aKO0-
HOJATeIbHbIX PellleHNi, a TakKKe MpeaynpeXaeHNI0 BOSHUKHOBEHMS TOTeH-
LIMAJIbHO KOH(JIMKTOT€HHOT'O COCTOSTHMSI MESKIY ITOTPEeGHOCTSIMMU ITPOTPECCUB-
HOT'O COLIMAIbHOTO Pa3BUTUS U TOCYJapCTBEHHBIMYM MeXaHM3MaMy yCTpaHe-
HMSI TIPETISITCTBYIOMIVX TAKOMY Pa3BUTUIO HETaTUBHBIX (DaKTOPOB.

CoBpeMeHHYI0 POCCUICKYI0 MOJUTUKO-ITPABOBYIO MPAKTUKY MOCTEIHIX
JIET 0COOEHHO XapaKTepU3yeT TO 0OCTOSITENIbCTBO, UTO BCE MCITO/Ib3yeMbIe pe-
TYyJIMpPYIOLMe MexaHu3Mbl (6yIb TO 3aKOHOAATETbHOE MM TI0J3aKOHHOe pe-
TyJIMpOBaHMe WK JPyTye CPeCcTBa COLMATbHOTO YIIOPSIIOUMBaHMS, HE CBSI-
3aHHbIE C ITPAaBOM), BCE X MHOKECTBEHHOE pa3HO0Opasie — ITOCTOSTHHO Tepe-
CMAaTpUBAIOTCS, KOPPEKTUPYIOTCS B 3aBUCUMOCTH OT CKJIaJbIBAIOIIENCS CUTY-
alyu, OT TEKYIIMX 3a7a4. JJMHaMUYHOCTD IPUEMOB U CPEJICTB ITPAaBOBOTO pe-
TYIMPOBaHMS ITPOUCTEKAET M3 0ObEKTUBHBIX YCIOBUI Pa3BUTHSI FOCYIapCTBa
1 obmecTBa. OgHAKO €C/IM UCXOOUTh M3 TOTO, UTO 3aKOHOJATETbCTBO (M KaK
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pe3yabTaT, ¥ Kak MpoLecc rocyAapCcTBeHHO-0011[eCTBEHHOTO OCO3HAHMST aKTy-
aJIbHOCTY COOTBETCTBYIOUIMX MTOTPEOHOCTENT) BHICTYIIAET OJHUM U3 TIaBHBIX
HOCHTeJIeli TOTeHI[MajIa COBEPIIeHCTBOBAHMS ITOIUTUKO-COIMATbHOIA, 06I1Ie-
CTBEHHO ¥ YaCTHO¥ KM3HM B TOCYIapCTBe, Hen36eXeH BOIPOC O BbIpabOTKe
00X CTPATETMUECKIX ITOIX0A0B JJISI CUCTEMHOT'O ¥ KOMITJIEKCHOTO PeIlleH ST
CTOSIIIMX TIepe]i TOCYAapCTBOM 3ajau, TOCKOIbKY MME@HHO CTpaTernuecki Bbl-
BepeHHbIe pelleHus] CITIOCOOHbI OKa3aTh MO3UTUBHOE BIMSIHME HA QYHKIIVO-
HMPOBaHMe rocyapcTBa 1 obiiecTBa. TemaTnueckoe pasHooOpasue 3a7ay B
00/1aCTV TEKYIIEr0 3aKOHOAATEIbHOTO PETYIMPOBAHMS TO3BOJISIET aKI[EeHTH -
pPOBaTh ITPAKTMUECKYI0 3HAUMMOCTb KOHIIEIITYaTbHOTO COITPOBOXKIEHMST 3aK0-
HOZIATeIbHO 1esITeTbHOCTU, KOTOPAasi KaK HUKOTa paHee HY)X/IaeTCsI B ITOBbI-
[IIeHHOM JOKTPUHAJIbHOM BHUMaHUU 1, COOTBETCTBEHHO, TEOPEeTUUeCKOM 00ec-
TeYyeHUY MPaKTUYeCKOro pa3pelieHus BCTAIOIIMX Iepe/] 3aKOHOATeTbCTBOM
rpo6sem. [Tpy 3TOM HeJlb3s He BbICKAa3aTh YOEKIEHHOCTb, UTO IPYTO¥ CTOPO-
HOJ JOKTPUHMPOBAHMS 3aKOHOIATETbHOM PabOTHI SBJISIETCSI TO, UTO Bepudu-
LIMPOBaHHbIe HAYYHbIE TEOPUM He JO/DKHbBI OCTaBaThCSI HEBOCTPEOOBAaHHBIMMU.

Kak mro6ast npyrast Hayka, lopuandecKkasi Hayka Mpu3BaHa K TOCTPOEeHMI0
IOKTPWH, TEOPUI1, OMHAKO B CBOEV COBPeMEHHOJ UIIOCTACH OHA BCE HOJIbIIIe
MpOHMKaeT B cepy pelieHus MpakTUueckux 3amad. [Ijis mpaBOTBOPUYECKOI
061acTV MPaKTUUYECKM OPMEHTHPOBAHHAs I0pUAMYeckas HayKa pa3padbaTsbi-
BaeT B MePBYI0 ouepeb Te MPo6yieMbl, TeMbI, KOTOPbI€ 3HAUMMBI JIJIsT [TOHM -
MaHMSI CYIIITHOCTU MCITOJIb30BaHMSI TTPABOBBIX MHCTPYMEHTOB B 00€CIIeueHUn
COLIMAJIBHOTO TIPOTpecca, U B CBSI3U C ITUM 0060C06IsIeT 06/1aCTh HAYYHOTO
3HAHMSI, HEOOXOAVMOTO JIJIsl IPUHSITYSI HOPMaTUMBHOTO ITPaBOBOI'O peIlleHMsI.
CBsI3aHHOCTb MTPOMU3BO/ICTBA HAYUYHOTO 3HAHMS U MTPAKTUKIU, UHTETPUPOBAH-
HOCTb TEOPETUYECKNUX TOCTVKEHMI B HEIIOCPEICTBEHHBIN MPOLecC PUHSI-
TUSI HOPMATUBHBIX ITPABOBbIX PEIIEHNI HE TOJIBKO B3aMMHO 060TalamT 06-
JIaCTU TeOpeTUYeCcKOTo M MPUKIaJHOTO 3HaHUIA, HO MO3BOJISIIOT peliaTh Ha-
yUHbIe 3a/lau¥ BpojJle MOAeIMpOBaHMs MMPAaBOBOJ peaJbHOCTM KaK AOKTPU-
HaJIbHOTO KOHIIEIITa 1, OJHOBPEMEHHO, pe1jiaraTh 1 060CHOBBIBATH pelie-
HMUSI, COCTaBJISIIOIINE Oojiee COBpeMeHHYI0 1 3G GdeKTUBHYIO albTepHATUBY
CYLIeCTBYIOIIVIM.

Habop IOKTpUHA/IbHBIX KOHIIEIITOB [IJIsl IOCTPOEHMSI MOZENN Tepcriek-
TUBHOTO Pa3sBUTUSI POCCUICKOTO 3aKOHOAATENbCTBA MOXKET ObITh Pa3HbBIM;
Kak GyHIaMeHTa/IbHbIE, TaK M MMPUKIAIHbIE aCIeKThl 30eCh MOTYT UTPaTh
CBOIO POJib, I0-CBOEMY COJEICTBYS 1[e/ISIM CO3[IaHMs U MPOLeccy MOposKae-
HMSI HOpPMATMUBHOTO MPAaBOBOTO pelieHus. [Ijiss MogenpoBaHus GyayIiero,
OCHOBAHHOTO Ha peayiusiX CeroHSIIHEero JAHs, 00paTUMCS K (akmopHsim U
CMpyKmypHOMY KOMIIOHEHTaM, He KacasiCb, HACKOJIbKO BO3MOXKHO, KOMIIO-
HeHTa IpeIMEeTHOr0 KaK MMeIOIIero MperumylecCTBeHHOe OTHOIIIeHe K OT-
pacseBbIM Mpo6ieMaM MPaBOBOTO PETYIMPOBAHMS.
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[TepBbIM B umCiie (pakmopos, ClIOCOOHBIX CO3/IaTh OCHOBATEIbHYIO 6a3y U
rapaHTUPOBATh CTAOMIIBHOCTD U OJITOBEUHOCTD I0PUIMUECKOTO OBITYS HOP-
MAaTUBHOTO pelleHus, CJiefyeT Ha3BaTh OMpee/IeHHO BhIPAKEHHYIO OOIIYI0
11eJIe0PMEeHTUPOBAHHOCTD ITPABOBOTO perynrpoBanusl. [Ipy3HaHMe BaXKHOCTHU
IaHHOTO (haKTOpa BhITEKAET IIPEKIEe BCETO M3 ero yTYWINTAPHO MOJIe3HOCTH
dbukcupyemast — 06bsIBIeHHAs], pa3bsICHEHHAsI, MOTYMBMPOBAHHAsI, OITyOJINKO-
BaHHasl, afjpecoBaHHasl COLIMYMY — LieJib B TPAaBOTBOPYECKOI JIeSITeTbHOCTHU
ele 0 IPUHSITHS COOTBETCTBYIOINET0 HOPMOTBOPUECKOTO peleHust Gopmu-
pyeT B 06I11eCTBe TOTOBHOCTD K BOCITPUSITUIO 3aIJIAHMPOBAHHOTO (0OBSIB/IEH-
HOT0) HOBOBBezieHMsI. [loMMMO 3TOrO, 1e/ieopMeHTUpoBaHKe (6e3yCI0BHO,
T10JIe3HOe U J1JIsI BBITIOJTHEHSI TEKYILMX 3a4,a4 ITOATOTOBKM 3aKOHOAATeIbHbIX
peleHni1) yKas3bIBaeT (110 KpaiiHe Mepe, TO/DKHO YKa3bIBaTh) Ha PyHIaMeH-
TaJbHYIO HAITPAaBJIEHHOCTD ITOIUTUKO-00IIEeCTBEHHOTO PA3BUTHSI — MOJIEPHU -
3a1MI0, TEXHOJIOTMYECKNI TPOPBIB, MHHOBAI[MOHHOE pa3BUTHeE, — WJI UMEET
MHbIe 1e/n. 3a[1auy COI[MATbHOTO 1IeJIe0pMeHTPOBaHMS LieJieco06pa3Ho pac-
CMaTpMBaTh KaK BaXXHeNITYI0 QyHKIMIO roCyIapCTBa, MOCKOIbKY YCIIelHOe
TIOJINTUYECKOe Pa3BUTHE B COBPEMEHHBIX YCJIOBUSIX HEBO3MOXKHO 0e3 yupe-
SKIEHMST yCTOMUMBBIX KAHAIOB 0011[eCTBEHHO-TOCYAAPCTBEHHOTO MTapTHEPCT-
Ba — COLIMAJIbHOTO KOHCEHCYCa B 00J1aCTY 001I[eCTBEHHBIX IIeHHOCTHBIX OPUEH-
tauuit. CouyanbHOe LieJle0pyeHTUPOBaHMe CPOIHY HallMOHA/IbHOI Jlee — TaK
CKa3aTh, «CMBICTY JXM3HW», TIPOELIMPOBAHHOMY Ha 001I[eHAI[MOHAIbHBI yPO-
BeHb. HecMOTps Ha TO, YTO B CTpaHe He TOJIbKO pa3pabaThIBAIOTCSI, HO U BbI-
TMIOTHSTIOT CBOIO AVICKYPCUMBHYIO 3a/1auy pa3HOOOpa3HbIe JOITOCPOUHbIE CTpaTe-
rmyecKkye raHbl pa3BUTUS!, po6IeMYy 11eJIe0PMEHTHPOBAHMS 001IeCTBA OHM
peaoT niIb oTyacTi. ColuaabHOe 11eJIe0pUeHTUPOBaHKe, KpoMe TOTO, MO-
SKET BBITTOJTHSITh MHbIE, HE CBSI3aHHbIE HATIPSIMYIO C ITPAaBOBBIM PEryIMpPOBaHM-
€M COIIMaIbHO rosie3Hbie QyHKIMN. O6IIEeCTBO, OMTOBEIEHHOE O COIePsKaHUN
TOCTaBJIEHHBIX 11eJIeii, 0Ka3bIBaeTCsl Oosee 3aHTepPeCOBAaHHBIM He TOTbKO B
pe3yibTaTe, HO ¥ B 6ojiee aKTMBHOI MOAAepP)KKe TOCyIapCcTBa Py M3bICKa-
HUY MM PeCypCOB JJIsSl TOCTVKEHMS 1€/, a TAKKe CITOCOOHO chOopMUPOBATh
TIOJIOSKUTETbHYIO OOIIEeCTBEHHYIO OI[€HKY TTpeATIPUHMMAEMbIX YCUITHIT TOCY-
JapcTBa Kak 000CHOBaHHbBIX, HEOOXOAMMbIX, CIIpaBeIMBbIX. TO, UTO B XO[Ie
MacIITabHO paboThI ITO COLIMATLHOMY IleJIe0PMEeHTMPOBAHMIO ITapaieIbHO
MOTYT PelaThCs ele ¥ yTYWINTApHbIE 3aaUM, He HY’KHO CYMTATh «OTXOIOM»

! TakoBbI, HaNIpMMep, EAVHBIN TJIaH 110 JOCTVDKEHUIO HALMOHAIbHBIX IIeJIeil pasBUTHUS
Poccuiickoit ®enepatiny Ha epuog, oo 2024 roga 1 Ha 11aHOBbI niepuopg o 2030 ropa (yT-
BepkaeHHbII Pacriopsikennem IpaButenberBa PO ot 1 okTsiopst 2021 1. N2 2765-p) (Cobpanue
3aKkoHopaTenbcTBa Poccniickoit @emeparnyn. 2021. N2 42. Ct. 7157) u paspabaTbsiBaeMasi Ha
ocHoBe Ykasa IIpesuneHnTta Poccuiickoit @enepariuy ot 7 Mast 2024 r. N2 306 «O HallMOHAIbHBIX
nesnsax pasBuTust Poccuiickoit @enepanyu Ha nepuof go 2030 roma v Ha nepcriekTuBy 2036 roga»
(Tam xe. 2024. N2 20. Crt. 2584) CTpaTerus comaabHO-3KOHOMMUUECKOT0 pa3BuUTHst Poccuiickoii
®enepaunu o 2030 ropa.
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OT KOHIIEMTYyaJInU3aluM CTPATETUUECKOTO NJOKTPUHUPOBAHUS IOPUANIECKUX
(opm passuTus Poccuiickoit @emepatinm Kak IpaBOBOTO, COLMAIbHOTO, Jle-
MOKpaTuueckoro, GenepaTMBHOTO rOCYAapCTBa, TOCKOAbKY HOBbIN B3IVISI/L, Ha
3aKOHOZJATENbCTBO Kak 06/1aCTh CBOOOTHOTO ¥ MAaCCOBOTO I'PaskIaHCKOTO MH-
Tepeca MPOAUKTOBAH MPSIMON 3aMHTEPECOBAHHOCTBIO TOCYIAPCTBA B MIOBBI-
meHnu 3QdeKTUBHOCTM rOCyIapCTBEHHOTO yIIpaBaeHusl, B TOM 4lcCje pac-
I peHreM BOBJIEUeHHOCTH B ITPABOTBOPUYECTBO BCeX aKTUMBHBIX TpakaaH>.
Ipyrum BaskHBIM ()akmopom, KOTOPbIii JIEXKUT B OCHOBE TIOCTYIATeNbHO-
ro pa3BUTHS 3aKOHOATENIbCTBA, CJIEAYET CYUTATD ONpeleieH e MUHCTPYMEH-
TaJIbHBIX CPEACTB BO3/IEIICTBUS HA MTOMUTUKO-COIIMATbHOE Pa3BUTHE, HE OT-
paHMYeHHOe MPUMeHeHMEeM TOJIbKO I0OpUANYECKMX pecypcoB. PazBuTue 3ako-
HOZATebCTBA HeNlb3sl MPeICTaBUTh 0e3 ero CoAepsKaTeIbHOTO OOHOBIEHNS],
IOPUINKO-TEXHNYECKOTO YCOBEPIIEHCTBOBAHMS, CTPYKTYPHOM ONITUMMU3ALIVNA.
OnHaKo COBepILIeHCTBOBaHME HOPMATUBHO-PEryIMpPYIOIeli COCTaBIIsIOLein
COBPEMEHHOI POCCUICKOI MPaBOBOJ CUCTEMbI B OTPbIBE OT UCTOPUUYECKU
CJIOKMBIIENCS COLMANbHOM MPAKTUKM, KaK MpeCcTaBsieTcs, He OyaeT mpa-
BWIbHBIM. BMecTe ¢ 3BOTIOLIMOHMPOBAHMEM ITpaBa B AMHAMMKY O0IIeCTBEH-
HOT'O Pa3BUTUSI AO/DKHbBI ObITh BOBJIEUEHBI M IPYTHE 3JIEMEHTBI, 3HAUMMObIE JJIsT
BCero COLIMaJbHOTO KOHTEKCTA — [OJIUTUKA, IKOHOMMUKA, KYJIbTYPa, COCTOSIHUE
HPaBCTBEHHOTO KIMMaTa, popMupoBaHye 1 yKpeTyieHye TapTHePCKUX OTHO-
IIEHU B CTPYKTYpe TOCYAapCTBEHHOTO U 00111eCTBEHHOTO B3aMMOIe/CTBHS.
CucremMHOe TTpaBOBOe peryaupoBaHue Ha 6a3e IpeIBapUTEIbHOTO JOKTPH-
HMUPOBAHUSI TIPOTPAaMMHBIX YCTaHOBOK, Ha3bIBaeMOe B JuUTepaType Moaep-
HM3a1Melt 3aKOHOAATeIbCTBA, 11e71eco006pa3HO AOTOMHSTL 60/1ee aKTUBHBIM
BKJTIOUEHMEM MHBIX (DOPM COLIMATbHOM PETY/ISINN — COLIMATbHBIX TA0Y, IIeH-
HOCTHBIX ITPUHITUTIOB U YOEKIEHMI1, HDaBCTBEHHBIX ITPEATIOUTEHNI, OTHOIIIE-
HUIA JOBEPUSI, 3aIIUTHI TPEMMYIIECTB STUUECKOTO0 Bbi6opa 1 ip. CylieCTBEHHO
BO3pacTarliye BO3MOKHOCTU BCETa COTIPSIKEHBI C POCTOM PUCKOB, a IUPO-
KU CIIeKTP Mpo6JieM, TPeOYIOIIMX IS CBOETO pellleHNs COBPEMEHHBIX O] -
XOIOB, BbIIBUTAET HA MMEPBbIN IVIaH 3a7]aUy HE CTOJIbKO BbIOPATh KOHKPETHOE
3aKOHOJaTelbHOe pelieHue (chopMMUpOBaTh CBSI3HOE MHOXKECTBO KOHKPETHBIX
pelleHNIt, ITOCKOIbKY Peub UAET O 3aKOHOAATeIbHOM OIOCPELOBAHMY Fe€TePO-
TeHHbIX ITP06IeM), CKOJIBKO ITPUHSITh BO BHMMAaHMe Hajinuye 60/bII0i Bapy-
ATUBHOCTY JOCTYITHBIX CPENCTB PETYIMPOBAHNS 3a TIpe/ieslaMy ITpaBa, C yue-

2 TIpuMepoM YCIIeNTHO BHEeJPEHHOTO B MacCOBYIO MPAKTUKY MOLOOHOTO HOBOBBeIEHMSI
MOXKHO CUMTATh (hopMMpOBaHIe MexaHM3Ma MIMPOKOTO0 MyOINUHOTO LOCTYya K MHbOopManmn
0 pa3pabaTbiBaeMbIX HOPMATMBHBIX MTPABOBBIX AKTaX C BO3MOKHOCTBIO 1eITeTbHOTO pearu-
pOBaHMS Ha UX COfepskaHMe (CM. IIL. «a» 1. 2 Yka3a [Ipesugenta PO or 7 mas 2012 r. N2 601
«06 OCHOBHBIX HAIPaBIEHMSIX COBEPIIEHCTBOBAHMS CHCTEMBbI TOCYIapCTBEHHOTO YIIPaBIeHMS»
(Cobpanne 3akoHOmaTenbcTBa Poccuiickoit @emgepanym. 2012. N2 19. Cr. 2338).

5 Cm.: Opranusanusi 3aKOHOIIPOEKTHOI paboTsl B cucTeMe defepaabHbIX OPTaHOB MUCIION-
HUTEJIbHO BiacTy / mof, pen. T. S1. Xa6puesoii. M., 2006. C. 19-21.
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TOM PETY/ISITUBHOTO MTOTEHIMaa MHBIX (DOPM COLIMATbHOTO PETYIMPOBAHMSI.
B Takux ycI0BUSIX 0COOEHHYIO BaXKHOCTb IIPMOOpETaeT KPUTUYECKAs OLleH-
Ka MOTEeHIIMajia CTPaHbl U ee MePCHeKTUB IJIs1 TOTO, YTOObI COM3MEPUTH, Ha-
CKOJIBKO IpeJjiaraeMbie penieHus ClI0COOHBI HUBEJIMPOBATh BO3MOSKHbBIE PU-
CKM — 9KOHOMMUECKMe W TYMaHUTapHbIe MouteacTBys . Macirrab v pa3HoO-
TJIAHOBOCTD 3a/1a4, CTOSIIIVX MepejT 3aKOHOAATeTbHbBIM 00ecIieueHeM ore-
PEeXKaIoIero MHHOBALIMOHHOTO Pa3BUTHSI SKOHOMMUKY U COIMAIbHO KU3HU
B CTpaHe, AVKTYIOT HEOOXOMMOCTb KOPPEKTUPOBATH HE TOIBKO COEPIKaHe
MPaBOBOTO PEryIMpoBaHys. BecbMa Moie3HbIM MPeCTaB/ISIeTCS IePeCMOTP
00111ero mMoAXo1a K UCIOAb30BAHMIO MHBIX COLMATbHBIX CPEJICTB PermaMeH-
Talyu, TOMMMO HOPMATUBHBIX IIPABOBbIX, IJIS1 pa3pelieHns] COIMalIbHbIX U
MHBIX ITpo6JIeM. B KauecTBe HOBOTO ITOX0/Aa MOKET OBITh ITPE/IJIOKEHA pa3pa-
60TKa TOKTPUHAIBHO MOAEIN COIMATbHO-IOPUANIECKOTO PETyIMPOBaAHNS,
TIpeICTaBIISIONIEl CO60Vi cxeMaTUYeCcKoe OTpaskeHue ImyTeit 1 CrocoboB co-
YeTaHHOTO PeryJiMpoBaHMsI BCEMM BO3MOKHBIMU (MMEIOMIIMMCS, TTIOTEHIIV -
AJTbHBIMU VJIU y3Ke alipoOMpPOBaHHBIMM) CPEICTBAMM PETYIMPOBAHMS — HOP-
MAaTUBHBIMU U MHBIMMA. [lyMaeTCs1, YTO IIePeCMOTp 3HAUeHMsI HOPMaTUBHOTO
MIPaBOBOT0 KOMIIOHEHTA B POCCUIICKOM COLIMATbHOM PETYIVMPOBAHUN CIey-
eT CUMTATh Ha3peBIIeli MOTPe6GHOCThI0 COBPEMEHHOTO 3Tara rocyaapCTBEeH-
HO-001IeCTBEHHOT'O Pa3BUTHSI CTPAHBI. DTO SIBJIEHME MOKHO 0003HAUNTh Kak
I0PUAM3AIMIO COLMATbHBIX COTJIALIEHMIA, YIUThIBAsT, UTO 1151 Poccum — ume-
Io1Ielt BecbMa crieliuduueckoe rnpeacTaBiaeHe 0 «3aKOHe» U MO-TIPesKHeMY
TIpU3HAIOIIEl BBICOKMIT aBTOPUTET 3a 0OBIYHO-ITPABOBOJ IMTPAKTUKOI peryim-
POBaHMS — 3TO SIBJISIETCSI HE TOJIbKO COBPEMEHHO TeHIeHI[1 e, HO U UCTOPU-
YeCcKM arpobMpoOBaHHON MTPAKTUKOIA.

Boob11e BaskHO UepToit, 3aCTy>KMBaIOIEeli OTHECEHMSI K YMCTy 0011Ieco-
IMaTbHBIX (MJIM OOIIEITPaBOBBIX) MIPMUHIUIIOB CYII€CTBOBAHNSI COBPEMEHHO-
IO COLIMATIbHOTO COOOIIECTBA, SIBISIETCS TO, UTO 06S3aTEIbHYIO CUITY B 3TOM
coob1recTBe proOpeTaloT Bce 00s13aTeNIbCTBA, KOTOPBIE ObIIM COT/IACOBAHBI,
Iasxke ecyiM OHM JO/DKHBIM 00pa3oM He 6butv hhopMasin30BaHbl, HAIIpUMep,
TIPUHSITHI 63 COOTI0OAEHMSI OTIpeAeIEHHO ITPOLIeTyPbl UV MMEIOT CBOIO OCO-
O6eHHYIO (HETUITMYHYIO) (hopMy pUKcalyu. B mpakKTMUeCKOM I0PUINYECKOM
OTIBITE HOBEJIIEro BpeMeHM Takue 00s13aTesIbCTBa, HECMOTPST Ha UX KBa3u-
MPaBOBOJi XapaKTep, IMOJyYaloT 3al[UTy He TOJbKO MOPAJIIbHYIO, HO U IOpU-
IMYecKylo. B coBpeMeHHOI MUPOBOi OOIIECTBEHHO MTPAKTUKE SKBUBAJIEH-
TOM 3aKOHa KaK BCeOOIero COMaabHOTO OCpeaHMKa BCE 60siee CTAHOBUTCS
YHUBEPCATbHOE ITOHMMaHMe TOT0, «<KaK HaJI0», «<KaK HOPMaJIbHO», «KaK JTOJIK-
HO GBITh». YIIOPSIOYUTH OOII€CTBEHHbIE OTHOIIEHMS B YCJIOBMSIX HIHEIIHETO

4 CMm.: lOpmaesa E. A. KoHCTUTYIIMSI U TIpaBOTBOpYecTBO // COBpeMeHHOEe IPaBo U roCy-
JIapCTBO B YCJIOBUSIX HOBBIX BbI30BOB: VIII MasblieBCKME UTEHMS : MaTEPUAIbl MEXIyHaP.
Hay4.-TIpaKkT. KoH}. MockBa, 21 ampesnsa 2021 r. M., 2022. C. 114, 116.

70 XYPHA OPUONYECKOM AHTPOMONOTMM U KOH®AMKTONOTMM

JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




lOpTaeBa E.A. HOpuamueckas Hayka M KOHLENTyasbHOE 060CHOBAHMe...

BpeMeHU TOCPEICTBOM TOJIBKO ITPABOBOTO PETYIMPOBAHMS YKe HEBO3MOXK-
HO; MMMaHEHTHO YaCThI0 PETYISITUBHOIO MPOILiecca CTaay MeXaHM3Mbl Ca-
MOpPETryIMpPOBaHMsI, MeIUATUBHBIN MHCTPYMEHTaPUii U T.11.°

Bce coBpeMeHHbIe HOPMOOTTpeeNsolIe MeXaH3Mbl — ITPaBOBbIE U JPY-
rve — JeiiCTBYIOT He M30IMPOBaHHO. [I09TOMY Kak akTyaJibHOe HalpaBieHe
COBEPIIIEHCTBOBAHMS ITPABOBOTO PETYIMPOBAHMS B HACTOSIIEE BpeMsT HE06-
XOIMMO PacCMaTpUBaTh, B IEPBYIO OUepelb, COIIACOBAHME U B3aMMHOE YCH-
JIeHVe BO3JeiCTBUS TeX COLMAaTbHBIX MeXaHU3MOB, KOTOPbIe, MMesl Pa3HYI0
OTpac/eBYIO MPUHAIJIEKHOCTh M, COOTBETCTBEHHO, OMMPASICh HA AEeCTBYIO-
Iee OTpacjieBoe 3aKOHOATeTbCTBO, IPUMEHSIIOT Pa3/IMYHbIi apceHasI CPeJICTB
peryiMpoBaHMs ¥ TEM CAMbIM CO3IAI0T CBOII CIielduuecKuii «0OTpacaeBoii»
MHCTPYMeHTapWii peryyisiTopoB, COCTOSILMI He TObKO M3 ITPaBOBbIX CPE/ICTBC.
[Tpu 3TOM KaK 6bI HUBEMPYETCS ITpeACcTaBIeHye O COLMATbHOM PEryIpoBa-
HUY B KOHTEKCTE €Tr0 «BCEOOITHOCTY» KaK CCTEMHOM KOMILJIEKCE ITPAaBOBBIX
M — UTO BaXKHO — MHBIX PETY/ISITOPOB.

BaxkHbIi1 cmpykmypHbsili KOMIIOHEHT B KOHIIENTYaJbHOM OCMBICIEHUN
pa3BUTHMSI COBPEMEHHOTO 3aKOHOJATENbCTBA YCMATPMUBaeTCs B 06/IaCTH OII-
TUMaJIbHOI 6aJIaHCUPOBKYM 3aKOHOAATETbHOM aKTUBHOCTY : UMEIOTCSI B BUIY
pasHble YUaCTHMKYM 3aKOHOMATEIbHON OeaTebHOCTU. B HacTosiee BpeMst
(denepasibHbIe 3aKOHbI B ITPOIIECCE UX ITOATOTOBKY XOTSI U MOABEPTaIOTCS CIIie-
LMaIbHOM BHEITHE TEXHMUKO-IIPOLIelypHOI 06paboTKe /1J1sI COOOLIeHNS UM
CBOJICTBA IOPUAMNYECKOTO BEPXOBEHCTBA (OHM ITPOXOAST OIpeie/IeHHbIe 3Ta-
Tl CTAAVITHOTO Me6aTpPOBaHMS B Map/iaMeHTe), OJHAKO JTake aBTOPUTET-
Hast arrpobalust OymyIero 3aKoHa B KOJIJIETUY BbIOOPHBIX IIpeICcTaBUTeNen
He YCTpaHSIeT «3TaTu3M» B 00IIeCTBEHHOM BOCIPUSITUM (efepaabHOro 3a-
KOHa, a 9aCTO — HA060POT — IMOAUYEPKMBAET U TaKe yCuInBaeT. iHaue roBops,
POCCHUIICKOe 3aKOHOIATEIbCTBO B TEKYIIEI CBOE UITOCTAC BOCIIPMHUMAETCS
MpeuMYyIleCTBeHHO KakK MPOAYKT aJiMUHUCTPATUBHOI JesaTelbHOCTH. [lemy-
TaTCKMe MHULIMATUBBI, HECMOTPSI Ha X UMCII€HHYI0 MHOKECTBEHHOCTD (KaK 1
MHULIMATUBBI 001IIeCTBEHHBIE), TI0 CBOEMY COZIepsKaHMIO M MCTIOTHEHUIO TTpa-
KTMYECKM He OKa3bIBAIOT BJIVMSIHMS HA BOCIIPUSITYE IIPABOBOTO PEryIMPOBAHMS
KakK «00IIero jeya», a CTpEMUTEIbHOE CAaHKI[MOHMPOBaHNe 3aKOHOB IapJia-
MEHTOM CYI[eCTBEHHO MMMUHUPYET MpeCTaBlIeHe O «BaXKHOCTU» U «3Ha-
YMMOCTH» KaXKIOTO 13 MIPUHMMAEMbIX 3aKOHOB.

BmecTe ¢ TeM HeMajoe KOInM4ecTBO cdep COLMaabHOM JKXU3HU U 9KOHO-
MMUYECKOTO Pa3sBUTUS OT HajleJIeHUST VICIIOJIHUTEIbHOJ BJIACTY OTAEIbHbIMU
TOJITHOMOYMSIMM B 06/71aCTY YTBEPSKIEHMSI 3aKOHOB MOXKET TOJIbKO BBIMTPATb.

5 CM.: AHaHves A. B. Crioco6bI TPaBOBOTO PETyIMPOBAHMS KaK IIPaBOBbIe CpecTBa obec-
TeyeHMs: COOTHOIIeHNSI CBOOO I IIPeIIPUHMMATETbCKOM AesiITeIbHOCTY Y TOCYLAPCTBEHHOTO
perynupoBanus // [IpaBo u rocyapcTBo: Teopus U rpakTuka. 2012. N2 11. C. 78-82.

6 CMm., Haripumep: Poduorosa O. M. MexaHM3M I'paskIaHCKO-TIPABOBOTO PeryIMpOBaHMsI:
JlesITeIbHOCTHO-IOTMaT4YecKuii xapakrep. M., 2020. C. 70-71, 74-75.
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Heneranusi 3aKOHOAATEIbHBIX TOJTHOMOUMIT OPraHy UCIIOTHUTEIbHON BacC-
TU MOKET CTaTh 3G (PEeKTUBHBIM CITOCOOOM IIPUHSITUS PeLIeHMI1 IT0 BOIIPOCcaM,
TPeOYIOIIMM OIEePaTUBHOIO MM 6e30TIaraTeJIbHOrO BMeIlaTeabCTBa. Peub
UIIEeT OTHIOAb He O TOM, YTOOBI ¥ 6€3 TOT0 CBEPXCUJIbHbBIN OI0pOKpaTHUUeCKUiA
anmnapar CHabaAUTb MHCTPYMEHTOM, PacCIIMpsSIIOIIM ITPeporaTMBbI yIIpaBe-
HUSI 0 BO3MOXXHOCTM CaMOCTOSITE/IbHO IIPMHUMATh pelleHMs, SIBIsSIouIne-
s BBICIIVIMM T10 CBOEMY COLIMaTbHOMY Ha3HaueHM0. [luHaMMKa paboThl CO-
BpPEMEHHOT0 POCCUIICKOTO ITapjaMeHTa HaIJISITHO JeMOHCTPUPYET aucbanaHc
MeXIy TOTPeOHOCTIMM 3aKOHOHATENbCTBA U (haKTMUeCKOI BO3MOKHOCTBIO
MX OMEePaTUBHOIO YIOBAETBOPEeHMS. DTa MpobaeMa HepeaKo IMPOSIBIISIETCS B
Ype3BbIUaiHONM CIIEITHOCTU MPU MPOXOXKIEHUN OTAeIbHbIX 3aKOHOIATE/b-
HbBIX MHUIIMATUB B IIapJaMeHTe U TpeOyeT, KaK MUHUMYM, OCMbBICJIEHMSI, a TI0
BO3MOXXHOCTU U YCTPAHEHUSI.

Konuenuys persiaMeHTapHOM BJACTH’ He BOCIIPMHSITA B 3aKOHOIATeIbHO
npakTuke Poccuiickoi @enepaiinm, OQHAKO MPUOPUTETHOCTD yUaCTUS UCITON -
HUTEJIbHOJ BJIACTU B peIJIOKeHMM 3aKOHOIATEeIbHbIX MHULIMATUB VKO ET-
cs1 Ha ee QyHIAMEHTAIBbHON POIY B peann3alyuy ToCyaapCTBEHHOM TTOUTY -
Kku. CyZist 10 OIBITY 3apyOesKHbBIX TOCYIapCTB, IIPAKTUKA IeJIeTMPOBaHMS 3a-
KOHO/IaTebHBIX ITOJTHOMOUMIT OpraHaM rocyIapCTBEHHOM aAMUHUCTpaunu®
HeceT B cebOe BbICOKMI MOTeHLMa. IMemuiicst y UCIIOTHUTEbHOM BIaCTU
pecypc Mo3BOJIsIET CBOEBPEMEHHO pearnpoBaTh Ha MPOOGIeMHbIe CUTYyaIUM,
KOTOpbIe HY>XKAAIOTCS B OllepaTMBHOM MPaBOBOM peryiuMpoBaHuu. IcnonHm-
TeJIbHAasI BJIACTh, OyIyuy Ha/leJIEHHOI CITelMaIbHbIMM perjiaMeHTapHbIMU UJTU
JeerpoBaHHBIMM ITOJTHOMOUYMSIMM B 3aKOHOATEIbCTBE, MOKET C OOIbIIM
YCITEXOM VCITO/Ib30BaTh BO3MOKHOCTb MHTEHCUM(UKAIMM HOBOBBEIEHMIA B TEX
cepax 1 OTpacIsLx, KOTOPhIE OTIMYAIOTCS BHICOKOM AMHAMMYHOCTBIO.

KOHCTUTYILIMOHHOE TTPaBUIO 00 M3IaHUM aKTOB (efepaabHbIX OPraHOB
VCIIOJTHUTEIbHOI BJIACTU (Ha OCHOBEe U BO ucmonHeHMne KoHcTuTyuun Poc-
cuiickoit depepannn, hegepaabHbIX KOHCTUTYIIMOHHBIX 3aKOHOB, (hefiepab-
HbIX 3aKOHOB, HOpMaTUBHBIX YKa30B [IpesuagenTa Poccuiickoii @emepaiinm)
B COBPEMEHHBIX YCIIOBUSIX HEOBIBAION IMHAMUYHOCTM BCEX 00/1aCTel XKU3HU
He JOIKHO MOHUMATBCS UCKIIOUMTEIbHO B TOM CMbIC/IE, YTO MCIIOJTHUTEIb-
Hasl BJIAaCTh MOKET peaiM30BbIBATh MTPAaBOTBOPUECKYI0 (DYHKIIMIO B CTPOTUX
paMKax KOHKPETU3UPYIOMIX 1 06eCrieunTeTbHbIX IPAaBOTBOPUYECKMX 3a/1aU.

7 ComepskaHye 3TOi KOHIUEMIMM CBOOUTCS K KOHCTUTYIIMOHHOMY HaJeJleHUI0 OPraHOB
UCTIOJTHUTEIbHOI BJIACTY ITPABOM MIPUHSITUS aKTOB, MUMEIOILIMX CUITY 3aKOHa, 110 OIpeie/IeHHOM
TeMaTukKe (IJIaBHbIM 00Pa30M «MeJIKOI» UM «MeHee 3HaAUMMOIi») 6e3 neerMpoBaHus mapsa-
MEHTOM 3aKOHOJaTe/IbHbIX TIOTHOMOYMI TPaBUTETbCTBY.

8 YcrmenHblii OIBIT IeJIETMPOBAHHOTO 3aKOHOAATENbCTBA EMOHCTPUPYIOT, HAIIpUMep,
Bennko6purtanust, [TopTyraaust ¥ HEKOTOpbIE APyTMe COBpeMeHHbIe Tocyaapcrsa. Cm.: [TpaBu-
TeJIbCTBO B 3apy6eXHbIX cTpaHax / mop pef. A. H. Koseipuna u E. K. Tmymiko. M., 2007. C. 27, 75,
107 u #p.
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Crnenndndeckue orpaHNYEHNsI, KOTOPbIE COIMPOBOKAAIOT AESITEIbHOCTD 3a-
KOHOJaTe/bHO BJIaCTH, B COBPEMEHHbBIX YCJIOBUSIX Aeat0T BIIOJTHE AOITYCTH-
MbIM HajieJIeHl e OPraHOB VCITOJIHUTEIbHO BJIACTU OTAEIbHBIMY QYHKIIUSIMU
B ITPaBOTBOpYECKOIi chepe yepe3 pasHbie POPMBI esIerMpoBaHMsI 3aKOHOAA -
TeTbHBIX ITOJTHOMOYMIA. [T03TOMY, KaK IpeICTaB/ISIeTCs, UMeeTCsI IOTPe6GHOCTh
3aKOHOAATEIbHO OIPeeINUTb POJb CTPYKTYP UCIIOTHUTENbHO BIaCTH (B mep-
BY10 ouepenb [IpaBuTenbcTBa Poccuiickoit @emepaiinin) B 3aKOHOAATEIbHOM
obecrieueH SKOHOMMUYECKOTO Pa3BUTUSI, BOCIIPUHSIB U0 Ie/IeTUPOBaH-
HOTO 3aKOHOZAATENbCTBA, UTO MOIJIO OBl CMSITYMUTD MIPOOIEMY JIeTUTUMALIUU
MPaBUTEIbCTBEHHOM OeATeJIbHOCTY B 00JIaCTM 3aKOHOIATEIbCTBA. BHempe-
HMe HOBOTO 3JIeMeHTa B CTPYKTYPY 3aKOHOAATeIbHOI0 MeXaHM3Ma M03BO-
JUT 6oJiee AesaTeIbHO YUYUTHIBATh CelM(MUKyY MCTOPUUECKOTrO ITara oobie-
CTBEHHO-ITOJIUTUYECKOI Xu3Hu B Poccuiickoir ®epeparum. Tem 60mee 4To B
OTIEeNbHBIX chepax UCTIOTHUTEIbHONM MesITeTbHOCTY IeJIeTMPOBaHye TIOJTHO-
MOUMIA B II€JISIX OTIEPATMBHOTI'O BBHITTOTHEHMSI TOCYIapPCTBEHHBIX 00513aTE/IbCTB
MMeeT CTaOMIbHYIO ITPaKTUKY’.

C comepskaTenbHOV CTOPOHBI KOHIIETITYaaAM3alys IPaBOBOTO peTyInpoBa-
HMS TIOJDKHA CTYSKUTh 00€eCIIeueHIIO ITOCTYIIaTeTbHOTO Pa3BUTHSI TOCYIapCTBa
11 0OIIIECTBA B HOBBIX ITOJIUTUUECKIX Y SKOHOMMUUECKIX YCTIOBUSIX, HACTOSITEITb-
HO IVKTYIOIIVX HE06XOAMMOCTb OTIPeIe/IATh TPUOPUTETHI Pa3BUTHS U HAMe-
TUTb MYTU pellieHMs] HEOTIOXKHBIX 3a7]a4, OCMBICJIUTD U OLIEHUTD Iopuanue-
CKUI1 TIOTEHITMAI C [IeIbI0 er0 UCIIOIb30BaHMUS B MHTepecax pa3BUTHS CTPAHbI.

JOKTpMHAJIbHBINM B3IVISIA Ha COBEPIIEHCTBOBAaHME 3aKOHOAATENIbHOI pa-
60TbI UCXOIUT U3 KITIOUEBOI POJIY MHTEPeCOB IpaskAaH (He3aBUCUMMO OT UX
COILIMOKY/IbTYPHBIX, TPAAUIIMIOHHBIX ¥ MHBIX PA3/INUMit), a TAaKKe 06IIecoly-
aJbHBIX TpuopuTeToB!?. OnMpasch Ha KOHCTUTYIIMOHHYIO HOpMY 0 Poccuii-
cKoit @enepaliuy Kak ColMabHOM I'OCyIapCTBe, MOSKHO YTBEPKIATh, UTO 1IeH-
HOCTM COLIMAJIbHOTO MOPSIAKa He O/DKHBI IPUHOCUTBCS B XKEPTBY Jaske TOrIa,
KOT[Ia SKOHOMMYEeCKast CUTyaIMsl HACTOSITEIbHO TPeOyeT, Harpumep, CHIsKe -
HIST PacXo/loB GIOMKETHBIX CPeCTB. MeauIMHCKOe 00CTy>k1BaHme, 06pa3o-
BaTeJibHas MOArOTOBKA, MHTEJJIEKTYa/IbHOEe pa3BUTHeE, IPaBOBOE BOCIIUTaHME,
MoAJepskKKa COLMaabHbIX MHUIIMATUB, COLIMA/IbHAS 3aIIUTA B CUITY KOHCTUTY-
LIMOHHO 3asIBJIEHHO} rOCyAapCTBEHHO-MTPABOBOJi MOAUTUKY HE MOTYT TIpU-
3HABATbCS AOMYCTMMBIMM 00IaCTSIMM CEKBECTVPOBAHMS OIO/IKETHBIX PACX0-
noB 6e3 pucka aysg aBroputeta Koncruryuum Poccuiickoii ®enepannm. Ie-
peKoc B MIpUOpUTETAX 3aKOHOJATEIbHOTO 00ecrieueHs 3alUThl, HATIPUMeD,

 Peub UzIET O ITOTHOMOYMSIX OPTaHOB UCIIOTHUTENbHON BIACTY U3MEHSTh YTBEPKIeHHbIe
610IKeTHbIe IMOKa3aTenn, B TOM uucie 6e3 BHeceHUsT M3MeHeHMi B (enepanbHbIil 3aKOH O
6romkeTe. CM. 06 atom: BacsuuHa E. JI. [IpaBoBbIe BOMPOCHI YIIPaBaeHNMs FOCYLapCTBEHHbIMU
nmoxomamu // BusHec, meHemkMeHT 1 ipaBo. 2012. N2 2. C. 105-106.

10 Cm.: Chernilo D. The Natural Law Foundations of Modern Social Theory: a Quest for
Universalism. N.Y., 2013. P. 4.
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KanuTasaoB mepes obecrieueHneM COIMaabHbIX TapaHTHii, He JOKeH JOIy-
CKaThCs, Jaske eci OH MPOJUKTOBAH Ha3peBIleli He0OXOOMMOCThIO COIENCT-
BOBaTh GOPMMUPOBAHUIO «COLMAIBHO aKTUBHOV» IMYHOCTU, OPUEHTUPOBATD
roCyapCTBEHHYIO COLMAIbHYIO TTOIMTUKY Ha TIpeofo/ieHNe VDKIMBEHUECKMX
HACTPOEHMIi OTHE/bHbIX CJIOEB HaceleHus .

CoBepllIeHCTBOBaHME MTPABOPETYIUPYIOUINX UHCTUTYTOB, B TOM UUCIIE C
aKTMBHBIM BOBJIeUeHMEM HayKM J1J1s1 COTPOBOXKIEHMS 3aKOHOAATeTbHO e-
SITEIbHOCTY, 00 beKTMBHO OMMPAETCs Ha MCII0/Ib30BaHMe MHCTPYMeHTaTbHbIX
BO3MOKHOCTE 1eMOKPAaTUM, ITOCKOIBbKY HAYUHbBI KPUTUUECKUIA B3IJISIT, «BCET-
Ia 000CHOBAHHO HaXOAUT B 3aKOHE caMble pa3IMyHble M HEPeIKO Cepbe3HbIe
HegocTaTkm» 2, [Ipy 3TOM KOHCTUTYIIMOHHYIO HOPMY 00 OCYIIeCTBJI€HUY I'O-
CyoapCTBEHHOJ BJIaCTM Ha OCHOBE ee pa3feneHys Ha 3aKOHOaTeIbHYI0, UC-
MOJTHUTEJIbHYIO U CyleOHYI0 B COBpeMeHHOM ITPOUTeHUN CJiefyeT BOCIIPUHHI-
MaTh He MHaue, KaK MHCTUTYIIMOHATbHBIN 1IA6JI0H ISl TepUOANIeCcKOit Mo-
Jepalyy KOHLEeNTyaJIbHbIX YCIOBUI 3aKOHOAATEIbHOM NesTelbHOCTU U — B
1IeJIOM — CIT0COO0B rOCyAapCTBEHHOTO BJIacTBOBaHMSI. Llesib Takoii Mozepam
IOJDKHA COCTOSITh B MOCTOSTHHOM pallMOHaAM3aluy MOJIUTUIECKO OpraHu-
3al1u, B IpeJIoKeHMM MPaBOBbIX GOPM ITPOBeeHMsI TOCYyNapCTBEHHOI 10~
JUTUKM, OCHOBAHHOI Ha yueTe MHTEePeCcOB BCeX I'PYII I'PaskIaH, B HajaxkeH-
HOM (PYHKUIMOHMPOBaHMUM OOPATHBIX CBSI3€i1 MEXKY BJIACThIO 1 OOIIECTBOM,
B MMOJIUTUYECKOJ KOHKYPEeHIUMN.
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AHTPONMONOTMYECKWE TNMPOBNTEMbI NMPABA

VIK 340.121

AETEPMUWHAHTBI MYCVYJIBMAHCKOTI'O ITPABA
B PA3JINYHBIX ITPABOBbBIX CUCTEMAX

V. H. Axmenos, K. . CaBueHKO
Bopouesxcckuil uncmumym MB/I Poccuu

[MocTymuna B pegakimio 24 despasst 2025 1.

AHHOTaAUMS: CTAThs TIOCBSIIEHA aHAIN3y (GAaKTOPOB Pa3BUTHS U 06pa3oBa-
HMSI MyCY/JIbMaHCKO#1 IIPaBOBOJ CUCTEMBbI, KOTOPAsI SIBJSIETCS IOPUIUUECKUM
(heHOMEHOM, 0XBaThIBAIOIIMM BECh CITEKTP MHOTOOOPa3HbIX MPaBOBBIX OTHO-
IIIEHW1 ¥ IPaBOBO JeSTEIbHOCTHM, OCYIECTBJISIEMOI B pa3HOOGPasHbIX Gop-
Max B cTpaHax bikHero Bocroxka. Io ceit eHb JMCKYyCCMOHHBIM SIBJISIETCS
BOITPOC 00 OII€HKe IMPaBOBOJ ITPUPOIbI MYCYJIbMaHCKOTO IpaBa. B cTaTbe 1mo-
CJIeZIOBaTeIbHO PAacCMaTPUBAIOTCSI KOHIIENTYya/IbHbIe OCHOBBI MTOHMMAaHUS
MCTOYHMKA ITPaBa MPUMEHUTETbHO K MyCyJIbMaHCKOMY IIPaBy ¥ aHAIU3UPY-
€TCs POJib ¥ 3HAUeHMe B IMTPaBOBOM PEryIMPOBaHUYM OCHOBHBIX VICTOUHMKOB
MyCy/IbMaHCKoro paBa — Kopana, CyHHbI, KIsICa, UISKMBI.

KnioueBsle cjI0Ba: MyCy/bMaHCKOe ITPaBo, IIapuaT, IpaBoBbIe cucTeMbl, Ko-
paHn, CyHHAa, UIXMa, KUSIC.

DETERMINANTS OF MUSLIM LAW
IN VARIOUS LEGAL SYSTEMS

U. N. Akhmedov, K. 1. Savchenko
Voronezh Institute of the Ministry of Internal Affairs of Russia

Abstract: the article is devoted to the analysis of the factors of development
and formation of the Muslim legal system, which is a legal phenomenon
covering the entire spectrum of diverse legal relations and legal activities
carried out in various forms in the countries of the Middle East. To this day,
the issue of assessing the legal nature of Muslim law is debatable. The article
consistently examines the conceptual foundations of understanding the source
of law in relation to Muslim law and analyzes the role and significance in the
legal regulation of the main sources of Muslim law: Quran, Sunnah, Kiyas,
[jma.

Key words: Muslim law, Sharia, legal systems, Quran, Sunnah, Ijma, Kiyas.
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Axmepnos Y. H., CagyeHko K. N. leTepMUHAHTbI MyCynbMaHCKOro Mpasa...

JleTepMMHAHTBI MYCY/IbMaHCKOIO IIpaBa 3aHMMAIOT 3HAUUTE/IbHOe MeCTO
BO MHOTMX ITPABOBbIX cUCTeMaX, GOpMUPYst OCHOBHbIE TTPUHLIUIIBI M HOPMBbI,
perynmpymolnye Xu3Hb MycyJibMaH. MyCyJIbMaHCKO€ IIPaBO — HeOTbeMieMast
YacTh MCIAMCKOM IMBUIMU3AIMM, HEOOXOAMAsT COCTABJISIIONIAs IPaBOBO U
HaIMOHAJIBbHOM KYJIBTYPBHI II€JI0TO Psifa CTpaH. Bekamu OHO CO31aBasioCh Kak
0COOBIN TPaBOBOI heHOMEH 1 OCHOBA ITPABOBBIX CUCTEM OONBIIMHCTBA CTPAH
Asuu u AQpuKH, a B OTOeIbHbIe UCTOPUYECKIE TTePUObI — HEKOTOPbIX peru-
oHOoB EBpormbl. Celiuac MyCyJabMaHCKOe IIPaBO OJIUILIETBOPSIET OJHY M3 Beay-
VX MPABOBbBIX CeMeli COBpeMEHHOTr0 Mupa 1, 6e3yC/I0BHO, OKa3bIBaeT BaXK-
HOe BJIMISIHJE Ha IIPaBO MHOTUX roCyaapcTB. MycynbMaHCKOe ITpaBo (1apuar)
MpefoCTaB/IsIeT MOC/Ae[OBaTe/ISIM YeTKME YKa3aHUSI OTHOCUTEIbHO MOPaJib-
HbIX U TIPABOBbIX aCIIEKTOB UX MOBELEeHMSI, PeTyIUPYs KaK MeKIUUYHOCTHBIE
OTHOIIIEHMS, TAK M OTHOILIEHUSI MEXIY MyCyJIbMaHMHOM U AjiaxoMm. Perymnm-
poBaHMe 3aTparMBaeT caMble pa3Hble acMeKThl 00IeCTBeHHO XU3HU U He
BCerZa BBIIVISIAUT KaK [IPaBOBOE I10 CBOEVi IPUPOJE: PSIL HOPM MMEIOT BbIpa-
SKEHHbI MOpPa/IbHO-HPABCTBEHHbIN MJIV PUTYAIbHBIN XapakKTep.

BakHO MOHMMATB, UTO B KaXXKA OV CTPaHe, rae UCIIOBEAYIOT UCAaM, IIapu-
aT MHTEePIIPETUPYETCS U IIPUMEHSeTCs [10-pPa3sHOMY, UTO JiejlaeT ero aerep-
MMHAHTbI TMOKMMM, HO ITPY 9TOM CTa6MIbHBIMM. [[OHMMaHNe TeTePMUHAHT
MYCYJTbMaHCKOTO ITpaBa HEOOXOAMMO [IJIs1 TVTyOOKOTO aHaIM3a ITPaBOBbIX CH-
CTeM B CTpaHax C MyCyJbMaHCKMUM GOMbIIMHCTBOM. OHM BJIMSIIOT HA 3aKOHO-
IaTelbCTBO, CyAeOHbIe pellleHNsI ¥ TPaKTUKY, a TAkoKe Ha COLMa/IbHbIe U KY/b-
TYpPHbBIE aCIeKThl )K3HMU. Vi3yueH1 e OCHOBHBIX IeTepPMUHAHT, UX MHOTOI'PaH-
HBIX ITPOSIBJIEHN T TOMOTAET JIyYIlle YSICHUTh, KAKMM 00pa3oM MyCy/IbMaHCKOe
IIPaBO BCTPAMBAETCS B IPyrye PaBOBbIe CUCTEMBI M KaKO€e BIIMSIHIE OHO OKa-
3bIBAeT Ha 0OOIeCTBO B ILIEJIOM.

dopMupoBaHMe OCHOB MYyCYJIbMaHCKOrO0 IIpaBa Havanoch B VII B., miocie
nosipyieHus uciama. K Hayany X B. HOpMaTUBbI MyCYJIbMaHCKOTO TTpaBa KOH-
KPeTU3UPOBAINChH, TaK Kak 6611 co3gaH KopaH, permaMeHTHPOBaBINiT MHO-
Ve acIeKThl 001ecTBeHHO k13HM. K KoHITy X B. MyCy/lIbMaHCKOe ITPaBo Ka-
HOHM3UPOBAJIOCh, HAa [IEPBOe MECTO BbILUIY TPAAULIVU, KOTOPbIe pacCMaTpu-
BaJIMCh B KaUeCTBe MTPaBOBbIX HOPM. VIMEHHO MMM AOKHO OBLIIO PYKOBOJCT-
BOBATbCS HaceleHKe. BpeMst JOKTpUHAIbHOTO ITOMCKa 610 3aBepIlieHo, Ha-
CTYIINII «BEK TPALULUAI».

K XIII B. MycynbMaHCKOe IIpaBo YTPATUIIO CBOXO L1eJIOCTHOCTD BCIeCTBIE
HaMEeTMBIIEroCs packoyia MeXIy Pa3INYHbIMU MHTEPIIPETALMOHHBIMU LLIKO-
namu. Terrepb MyCy/IbMaHCKOe ITPaBo, IO CYTH, 00pesio MOAMAOKTPUHAIbHbIA
XapakTep, yTpaTuB eAMHCTBO U eAMHO00pa3ye MMOHMaHMs ero HOpM.

B XIX B. Hauasicsi HOBBI 3TAIl Pa3BUTHUS MYCYJIbMaHCKOTO TIpaBa. 3aKko-
HOZATEJIbCTBO BBICTYIIA/I0 KAK CAMOCTOSITe/IbHBIV MCTOYHUK HOPMATUBHOTO
perymMpoBaHust OOIIECTBEHHBIX OTHOLIEHWIA, UTO MPUBEJIO K MIOCTETIEHHOMY
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BBITECHEHUIO OPUANYECKOV JOKTPUHBL. BasKHEMIIMMIM MCTOUHUKAMU MYCYJTb-
MaHCKOTo rmpasa ctajiu KopaH (cobpaHye OTKpOBEHMIA, HUCTTOCTaHHBIX AJIjia-
XoM Tpopoky Myxammeny) 1 CyHHa (TipelaHusI O KU3HU M YUYeHUM TIPopoKa
Myxammena). Kak ormeuaetr Mexau CaHau, 3TV TEKCThI «yCTAHOBUJIM OCHOBHbIE
IIPMHLINIIBI, TaKMe KaK CIIPaBeIJIMBOCTh, PABEHCTBO ¥ MOpPaJ/IbHbIe HOPMBbI»!.
C TeyeHNEM BpeMeHM ITPaBOBbIE IIKOJIbI (Ma3Xabbl), TaKMe Kak XaHahuTcKas,
maduuTCKast, MaJIMKUTCKAsT ¥ XaHOAIMTCKasl, pa3BUBAJIMCh, IIpejiaras pas-
JINYHbIE MHTEPIIPETALMN U MOAXO0IbI K MYCYJIbMaHCKOMY MpaBy. 3HAUNUTE/Ib-
HOe B/IMSIHME Ha IPaBOBbIe CUCTeMbI OKa3a/yi KOHKPETHO-MCTOPMUUEeCKMe Co-
6bITHUs. Apabckue 3aBoeBaHus B VII-VIII BB. crtoco6CTBOBaAIM pacIipoCTpaHe-
HUIO MCJIaMa ¥ MYCYJIbMAaHCKOTO ITpaBa B HOBBIX permoHax. KylIbTypHbIit 06-
Me€H U B3aMMOJIeMCTBYE C APYTUMU LIMBUIN3ALMSIMU, TAKMMU KaK MepCcuacKast
U BU3AHTUICKAsI, 000TaTW/IN IIPaBOBbIe HOPMbI, BBOMISI HOBbI€ KOHLIEIILIVIN 1
unaen. [lepnoasl TOMUTUYECKUX TIepeMeH, HallpyMep, 0CMaHCKoe rOCIIO/CTBO,
TaKKe KOPPeKTUPOBA/IM MHTepHpeTalyio MyCyJbMaHCKOTO TIpaBa, BKIoUas
MeCTHbIE TPAIUIIMU U IIPAKTUKY B OOIITYIO IPABOBYIO CUCTEMY.

Kaxk yske 6b1710 Cka3aHO paHee, OCHOBHBIMY MCTOUHMKAMM MYCYTbMaHCKO-
ro npasa BbicTymnatoT Kopan u CyHHa, a Takke uakma 1 Kusic. KopaH Kak CBsi-
I[eHHas KHUTa McaamMa, CUMTaloIascs: JIoBOM AJlyiaxa, HUCIIOCTaHHBIM MTPO-
poky Myxammeny, COOEep>KUT yKa3aHusl, IIpaBujia ¥ MOpaJibHble HOPMBI, KO-
TOPBIM MYyCyJIbMaHe JOJIKHBI (JiefloBaTh. KOpaH oXBaThIBaeT pa3jnMyHbIe ac-
TTeKTHI KM3HM, TAKMe KaK Bepa, TUKA Y TTOBCeIHEBHbIE, ObITOBbIE OTHOIIIEHMS.

Kaxk ykasbiBaeT H. E. TopHay, «TekcTbl KopaHa CUMTAIOTCS HEIIPETOSKHBI-
MM ¥ OCHOBOTIOJ/IATaIoNIMMM 1J1s1 pOpMMUPOBAHMS ITPABOBbIX HOPpM»2. CyHHA —
9TO yueHMe 1 ITpaKTuKa Impopoka Myxammeza, 3adbuKCMpPOBaHHbIE B XaAMCaX,
KOTOpbI€E OIMMCHIBAIOT €ro CI0Ba U MOCTYNMKU. CyHHA CJIY>KUT AOMOMTHEHMEM K
KopaHy 1 riomoraeT pa3bsSCHSITb M KOHKPETU3UPOBATh ero monoxkeHust. OHa
UTpaeT BasKHYIO POJIb B IIPAKTMKE MYCYJIbMaH U B BbIpabOTKe ITPaBOBBIX pe-
meHuit. Vimkma mpeacTasisieT co60i KOHCEHCYC 3HATOKOB McIaMa I10 oTpe-
IleJIEeHHOMY BOITPOCY. ATOT MUCTOYHMK IIpaBa OTpaykaeT coriacue coobiecTna
MYCyJ/IbMaH, OCHOBBIBAsICh HA X 3HAHMSX U OTIBITE.

W. B. KygpsiiioBa oTMeyaeT, UTO «KUSIC — 3TO aHAJIOTUSI UJIN JIOTUYeCKoe
YMO3aK/IIUeHNe, TTO3BOJISIONIee PEIINTh HOBbIE BOIIPOCHI, He OXBaueHHbIe Ko-
paHom 1 CyHHO1»*. OHaKO, Tayke MPY HAJTMUMUY TaKUX YHUBEPCATbHbIX ITPUH-
LIMITOB, BA)KHBIM aCIIEKTOM OCTAeTCs BIMSHME MECTHBIX TPaaAUIIMii1 1 0ObIva-

! Mexdu Canau. MycynbMaHCKOe TIPaBO U MOJUTUKA: UCTOPUSI U COBPEMEHHOCTb. 2-€ U3,
M., 2016. C. 45.

2 TopHay H. E. O ipaBe CO6CTBEHHOCTH 10 MYCY/IbMaHCKOMY 3aKOHOaTeabCcTBy. CI16., 1882.

5 Kyopsiwoea M. B. MycymbMaHCKast MOMUTUYeCKast UAEHTUUHOCTD: eVMHCTBO U pa3Ho06pa-
3ue // UIeHTUYHOCTbh: TMYHOCTD, OOIIEeCTBO, ITOIUTUKA. DHIMK/IOIIeIUYecKoe u3gaHmue / OTB.
pen. U. C. Cemenenko. M., 2017. C. 78.
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eB. OHM UTPAIOT 3HAYUTEBHYIO POIb B MyCYJIbMaHCKOM IIpaBe, OTpeaersis,
KaK HOPMBbI MCJIaMa ITPUMEHSTIOTCS] B KOHKPETHBIX 00IIeCTBaX.

O6bIyay pa3HbIX CTPAH MOTYT OKa3bIBaTh BIMSHME Ha CEMeliHble OTHO-
1IeHMs, HacJiefOBaHMe WiIM PacCMOTPEHME YTOJMIOBHBIX JeJl, OTKIOHSSICh OT
eIVMHO MPaBOIPUMEHUTENbHON MPaKTUKNU. DTO pasHoobpasue, popmupy-
eMOe UCTOPUUYECKUM U KyJIbTYPHBIM KOHTEKCTOM, JlejiaeT UCaaMmckoe paBo
6oj1ee aJanTUPOBAHHBIM K HY)KIaM MECTHOTO HacejeHus1, obecrieunBasi ero
KM3HECTIOCOOHOCTb M aKTyaqbHOCTb. ColanbHble (hakKTOPbl TAaKKe OKa3bl-
BAIOT 3HAUMTE/NbHOE B/IMSIHME HA TIOHMMaHMe U IIPAKTUKY IpMMeHeHUs My-
CyJIbMaHCKOTO MpaBa.

Kak nmoguepkusaetr M. M. MuepioBa, «TO, KaK JIFOIY IIOHUMAIOT 3a10BeIU
MciaMa, 4acTo 3aBUCHUT OT UX KyJIbTYPHOI cpefbi»?. Harpumep, B HEKOTOPBIX
ob1recTBax 0cob60e BHMMaHME YIeSIeTCsI CEMeTHBIM IEHHOCTSIM, B TO BpeMsI
Kak B IPyTUX BakKHee MHAVBUIyaIbHbIe ITpaBa. DTO MOXKET IPUBOIUTD K pa3-
JIMYUSIM B Cy[IeOHOI ITpaKTHUKe, JaxKe ecIu CYI[HOCThb ITPaBOBbIX HOPM OCTa-
€TCsI HeM3MEeHHOJA.

KynbTypHbBIe Tpaauinm, Takye Kak yCTHbIE pelaHus ¥ OObIYHbIE ITPAKTH-
KU, TaK)Ke CITOCOOHBI OKA3bIBATh BIMSIHME HA pean3alfio MyCyIbMaHCKOTO
rpaBa. B permonax, rae CyIecTBYIOT CMJIbHbIE MECTHBIE 00bIUaM, MHTEPIIpe-
TalMs UCIAMCKMX HOPM MOYKET MOJIBEePraThCsi 3HaUNTEIbHbIM MU3MEHEHUSIM.
OTU TpagulMy He BCerga COBNAaloT ¢ KAHOHMYECKMMHU TeKCTaMy MciaMa,
YTO MPUBOAUT K BO3HMKHOBEHUIO JIOTIOTHUTE/bHBIX TPYAHOCTEN U CIIOPOB.
Posib rocymapcTBa He MOKET ObITh HEJTOOII€HEHA, TTIOCKOJIbKY OHO OKa3bIBAaeT
BIMSTHME HA MHTEePITPeTaLIO 1 COOMI0IeHe MYCY/IbMaHCKOTO ITpaBa, yuYnThI-
Basi IIpM 3TOM MeCTHbIe 00bIUay 1 COIMaNbHbIe CTAHIAPTHI.

KOHQIMKTBI MEXIY pPeTUTMO3HbBIMY MPEANCAaHUSIMU M CBETCKUMM 3a-
KoHaMM, Kak yTBepxkaaeT C. O. MaBe/i, «4acTO MIPUBOJST K BO3SHMKHOBEHUIO
CJIOSKHBIX TIPABOBBIX CUTYAI[Mi»®, TPEOYIOMINMX OT roCyJapcTBa yMeJIoro IMoji-
Xoma 1151 06ecTieueHnst CIpaBeanBOCTH U 3P HEKTUBHOCTY ITPaBOIIPUMEHe-
Hug. lllapuat, B CBOIO o4epeib, He CyllecTByeT B BakyyMe. Ero peanusanus
3aBMCUT OT KOHTEKCTA IMOJIMTUYECKON BJIACTU U KYJIbTYPHBIX 0COOEHHOCTET
obmectBa. Harprmep, B HEKOTOPBIX CTPaHAX MYCYJTbMaHCKOe IPaBo COCYIIe-
CTBYET C pa3BUTBHIM rpakAaHCKMM 3aKOHOAATENbCTBOM, B TO BpeMs KaK B Ipy-
I'MX OHO CTAHOBUTCSI OCHOBOITIOJIATAIOIIMM 3JIEMEeHTOM ITPaBOBOV CUCTEMBI.

OKoHOMMUYecKMe GakTOpPbl UTPAIOT HE MeHee BasKHYIO POJIb B IIPUMeHe-
HUM IIapuara. B rocymapcTBax ¢ BBICOKOPAa3BUTOM SKOHOMMKOI CYILECTBYeT
60JIbIIIe YCTIOBMIA IJIS1 BBITIOTHEHUST I0OPUANYECKMX HOPM, CBSI3AaHHBIX C (Pu-

4+ CM.: Muednosa M. M. Viciam ¥ eIMHCTBO POCCUIACKOTO OOIeCTBa: COBPEMEHHOCTD U
MCTOpUYECcKuii onbIT // Vicmam B coBpemeHHOM mupe. 2015. N2 11(1). C. 34.

5 CMm.: Mased C. O. Tene3nc MycyIbMaHCKOTO MpaBa // BectHuk CaMapCKoii 'yMaHUTapHOI
akagemuu. Cepus: ITpaso. 2013. N2 2(14). C. 10.
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HaHCOBBIMM ¥ SKOHOMMUYECKMMM BOIIpOCaMM, HaIIpuMep, C 3aKOHaMM o bec-
MPOLIEHTHOM KpeauToBaHuu (puba). TeM He MeHee B perMoHaxX ¢ HU3KUM
YPOBHEM J0XOA0B MJIM B IepUO/I, SKOHOMUYECKUX CITaZ0B MOTYT BO3HUKHYTh
CJIOKHOCTH € cobmoeHmeM Takux HopM. Kak yreepskaaet JI. H. Bepr, «BbIco-
KU YypOBEeHb 6€ THOCTY TIPUBOIUT K TOMY, YTO MHOTME JIIOAY MOTYT UTHOPM -
pOBaTh PeIUTMO3HbIe MTPeATIMCAHNS Paiyi BbDKMBAHMSI».

Takum 06pa3oMm, B3aMMOCBSI3b MEXK/TY FOCYyIapCTBOM, 9KOHOMMKO U My-
CYJIbMaHCKMM MPaBOM SIBJISIETCSI CJIOKHOM M MHOTOYpOBHeBOJi. CoBpeMeH-
Hble M3MeHEeHMSI B MyCy/IbMaHCKOM ITpaBe CBUIETEbCTBYIOT O ObICTPOM pa3-
BUTUM OOIIECTBA M HOBBIX BbI30BaX, C KOTOPBIMM OHO CTAJIKMBaeTCs. B aTOM
KOHTEKCTe I71o6anm3alys 3aHMMaeT KadyeBoe MecTo. [TepeqoBbie TEXHOJIO-
MM, MUTPALMUS U MEXAYHAPOIHBIE CBSI3U CO3A0T YUIOBUS AJ151 B3aUMOLeli-
CTBUSI Pa3IMUHbBIX KyJAbTYP U IIPABOBBIX CUCTEM. DTO MMOApa3yMmeBaeT He0O-
XOIMMOCTb aJaTalluM MYCyJIbMaHCKOTO MMPaBa, KakK U APYyTUX MTPAaBOBbIX CU-
CTeM, K COBpeMeHHbIM peasinsam. [103TOMy OOHOJ U3 IVIaBHBIX TeHIEHLUI
SIBJISIETCSI TIOMBITKA CMHTE3a TPaauIiA U COBpeMeHHbIX peanuii. Kak yTBep-
SKOAIOT MHOTHE ITPaBOBebl, «MyCyJIbMaHCKO€e MPaBO CIenyeT afanTUupPOBaTh
K TpebOBaHMSIM COBPEMEHHOTO MMUpa»’. DTO KacaeTcsl TaKMX BOIMPOCOB, KaK
IpaBa >KeHIIVH, 3al[1Ta IpaB AeTeil M IKOHOMUYecKue oTHolleHus . K mpu-
Mepy, B psifie CTPaH CO34al0TCSl HOBbIE 3aKOHOLATE/IbHbIE aKThI, yUMTHIBAOLINE
COBpEeMEeHHbIE B3IJISIAbl HA CTIPaBEeAIMBOCTb M PABEHCTBO. IHTepec K rpaBam
yejloBeKa TaKke BO3pacTaeT B CBeTe MYCYJIbMaHCKOrO IpaBa. YueHble pabo-
TAIOT HaJl TeM, KaK IMPYHIMIIBI IIapyaTa MOTYT ObITh COBMECTMMBI C MEKIY-
HapOOHBIMM CTaHAAPTAMU IIPAB YeJI0BeKa. ITO MO3BOJISIET CO31aBaTh IPABO-
Bbl€ CYCTEMbI, KOTOPbIe YUMTHIBAIOT KaK TPAAUIIVIN, TaK U I7I00aJbHbIe TEH-
IeHIM COBPEMEHHOCTH.

TakuM 06pa3oM, BIMSIHME UCTOPUUECKMX, KYJIbTYPHBIX M COLIVATbHBIX (haK-
TOPOB Ha CTAHOBJIEHNE MYCY/IbMaHCKMX ITPABOBbIX HOPM ITOKA3bIBAET, YTO MY-
CyJIbMaHCKO€ TIPaBO He CYIIECTBYET OTHAENIbHO OT KOHTEKCTA, B KOTOPOM OHO
npumeHsieTcsi. OHO aAanTUPYETCS K MECTHBIM MPUBbIUKAM, TPAAUIIUSIM U 3a-
KOHOJaTelbHbIM CCTEMAM, UTO JieJlaeT ero AMHAMUUYHBIM I MHOTOTPaHHbBIM.
B3aumogericTBMe MyCyJIbMaHCKOTO ITpaBa C IPYyTMMU IPAaBOBBIMYU CUCTEMaMU
MOKeT IMPUBOANUTD KaK K CMHTE3Y, TaK ¥ K KOHMIMKTY. BakHO OTMETUTb, UTO
COBpEeMEeHHbIE TTPaBOBbIE CUCTEMBbI BCE Yallle YUNTHIBAIOT HOPMbI MYCYJIbMaH-
CKOTO TpaBa. ATO OTKPbIBAET HOBbIE BO3MOKHOCTH JJIs AMajiora Mexay pas-
JIMYHBIMMU MPaBOBBIMU KyJIbTypamMu. [lepcrieKTuBbI JalbHeNIero usyyeHns
MYCYJIbMAaHCKOTO ITpaBa B IPaBOBbIX CMCTeMax OOIMMpPHbI. OHM BKIIOYAIOT B
ce0sT aHA/IM3 ero PojIM B COBPEMEHHBIX 00IIeCTBaX, BAMSIHNE [J100a1m3aumn

¢ Cm.: bepe JI. H., Bepe3uHa E. A. Teopus 1ipaBa: MpaBOBOe BO3/EICTBIE U ITPABOBOE PETy-
nuposanue. M., 2023. C. 150.
" Mexdu Cauau. Vkas. cou. C. 67.
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Ha MYCYJIbMaHCKOe€ ITPaBO ¥ eT0 BOCIIPUSITIE MEKIyHAaPOIHO IIPaBOBO¥ ITpa-
KTUKO¥. Takue uccaenoBaHus CIIOCOOCTBYIOT JIyuliieMy MOHUMaHUIO ITPaBo-
BBIX CHCTEM ¥ FapMOHM3aIMY HOPM ITpaBa Ha MUPOBOM YPOBHE.
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20ocydapcmeennbiii yuusepcumem um. H. H. JTobauesckozo

[MocTynuia B pegakimio 15 mionst 2025 T.

AHHOTAaIIMS: CTaTbs OCBSIILEHA aHAIM3Y TEKCTOB IpeBHEUMHIUICKUX Pen-
TMO3HO-3TUYECKUX U MPABOBBIX TPAKTATOB — JXapMallacTp — C OPUIAUKO-TEX-
HMYECKOV TOUKM 3peHusl. B pe3ynbTaTe MpoBeseHHOr0 UCCAef0BaHMs gea-
eTcsl BBIBOJ, O TOM, UTO IPU CO3aHMM NTPABOBBIX IVIaB UIACTP UX COCTABUTEN
aKTMBHO MCII0JIb30Ba/IM pPa3MuHble IPUEMBI U CPELICTBA OPUANUYECKOI TeX-
HMKM, B YACTHOCTU, OCYILECTB/IS/IM CTPYKTYPUPOBaHME U CUCTEMATU3ALMIO
MpaBOBOI0 MaTepuasia Mpy MOMOIIY IPULUUECKOI KOHCTPYKIMMA.
KiroueBslie ¢ioBa: axapMaluacrpa, Ipesuss MHaus, nxapMa, mpaso, I0pu-
Iydeckasi KOHCTPYKI[MSI, TPaBOBasi TePMUHOJIOTHS, OPUANYeCKas TEXHUKA.

LEGAL CONSTRUCTION AS A TOOL
FOR SYSTEMATIZATION OF LEGAL MATERIAL
IN ANCIENT INDIAN DHARMASHASTRAS

Ya. V. Beznosova
National Research Nizhny Novgorod State University named after N. I. Lobachevsky

Abstract: the article is devoted to the analysis of texts of ancient Indian
religious, ethical and legal treatises — dharmashastras — from a technical and
legal point of view. As a result of the conducted research, it is concluded that
when creating the legal chapters of the shastras, their compilers actively used
various techniques and means of legal technology, in particular, they carried
out the structuring of legal material using a legal structure.

Key words: dharmashastra, law, Ancient India, dharma, law, legal construction,
legal terminology, legal tecniques.

[TopsiioK MpaBOBOTO PeryIMpoBaHMsI 0611leCTBEHHBIX OTHOIIeHM B [IpeB-
Helt UHIuM HaxoguT Haubosee TIOJTHOe OTPakeHMe U 3aKpeIvieHue B pelin-
TMO3HO-3TUYECKUX TPaKTaTax — Axapmaiuacrpax. CoctaBieHHbIe CTUXOTBOD-
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HBIM pasMepoM «IIJIOKa», AXapMalllacTpbl, HaunHad co Il B. 1o H.3., co3aaBa-
JIMCh Ha 6a3e ysKe CYIIeCTBYIOIIEl TPo3andecKoii IMTepaTyphl AXapMacyTp U
CBETCKUX MOJIMTUKO-ITPABOBBIX TPAKTATOB — apTXaIlacTp.

C TOuKM 3peHMsI CofepsKaHms, IXapMalllacTpbl ITPeCTaBIISIIIV CO00¥1 cO60p-
HMKM O IXapMe, T.e. O IIpaBeTHOM 00pa3e XK13HMU, TPeAICbIBAeMOM ITPe/ICTa-
BUTEJISIM Pa3IMYHbIX COCIOBUI (BapH) IpeBHEMHAMIICKOTO 0b11ecTBa. O6pas-
1IOBBIM IIpeACTaBUTeIeEM BTOPOI I10 3HAUMMOCTHM B COLIMAJIbHON MepapXumn
BapHbI KIIaTPUEB SIBJSICS 1Iapb, Ubs IXapMa 3aK/IH0uagach B TOM, YTOObI OX-
paHSITh HAPOZ, HE TOTBKO CUJION OPY3KMSI, HO U TTOCPEACTBOM OCYIIECTBIEHNMS
cripaBeAMBoro npasocynusi. C 1e/bio ONMcaHus AXapMbl Aps B IXxapMariiac-
Tpax TOSBJISETCS 11e/blii pa3aen, comepkallnii HOpMbl IPaBOBOTO XapaKTe-
pa, — CBoeobpa3Hblii CyaeOHNK, KOTOPBIN JOKEH ObLT CTYSKUTH PYKOBOICT-
BOM 1Iapi0 IPY UCTIOJIHEHUY UM CBO€# IXapMbl Cy[IbU.

[Tepuon cocTaBneHMs AXapMaliacTp BAapbUPyeTCs OT 2-1i TTOTOBUHBI [ ThI-
csIyesIeHus o H.3. IO 2-71 monoBuHbI I Thicsauenetus H.9. Hamubosee usBecT-
HBIMI B HAYUHOI TUTEepaType SBASIOTCS AxapMaiiactpel Many (II B. 1o H.3. —
II B. H.3.), ImxkHaBankby (II-1I1 BB. H.3.) 1 Hapansr (V-VI BB. H.3.)L.

YKazaHHble MAMSITHUKM HA MPOTSOKEHUM HECKOIbKUX CTOJIETUI MPUKO-
BBIBAIOT BHMMaHMe CTOPMKOB ITpaBa, [JTaBHbIM 00pa30oM, C TOUKM 3PEHMSI CO-
JlepskaHys TTPaBOBOTO PeryIMpoBaHMs, OOHAKO HeJb3Sl X HeIOOLeHUBATh U
C TIO3ULMU I0PUINYECKOV TEXHUKM KaK «COBOKYITHOCTU CPEICTB U IIPUEMOB,
MICITO/Tb3YEMBIX B COOTBETCTBUM C MPUHSITBIMM IIpaBWIaMM IPU BhIPaOOTKE
M CHUCTEeMAaTM3alMM MMPaBOBbIX (HOPMATUBHBIX) aKTOB [IJIsi 0OecrevyeHus ux
COBepIIEeHCTBax»2.

B mpoirecce ncciemoBaHus xapMaimiactp obpamiaeT Ha cebsl BHUMaHMe
TOT (aKT, 4YTO, B OTJIMUME OT TeKCTa macTpbl MaHy, TEKCT SIIKHABaIKb!, a B
ele 60siee 3HAYUTEIBHOV cTerieHM Hapaabl, CTaHOBUTCS 6ojiee SICHBIM, TOY-
HbIM, U3MEHSIETCSI ero CTPYKTYpHasi OpraHu3alusi B CTOPOHY OoJblieii o-
CJ1IeIOBATEIbHOCTY B PACIIONIOKEHUY 3JIEMEHTOB, OH IIPMOOpeTaeT eIMHCTBO
Y BHYTPEHHIOIO JIOTUKY. [IpyrMMM CJTI0BaMi, MOSKHO TOBOPUTD O MIPeAITPUHI-
MaeMbIX 6paXxMaHaMM-COCTaBUTE/ISIMU ITOTTbITKAX MPYMEHEeH s ITPaBUJI I0PU-
IMYEeCKOI TEXHUKU B OTHOLIEHMM TPABOBOT0 TEKCTA IIaCTp.

OrmpeneneHHYIO TOTUKY MMEET IMOPSIIOK PACIIONOXKEHNSI TPaBOBOTO MaTe-
puasna B AxapMaliiacTpax: MpaBoOBbie MPeTCaHUS U3IaraloTCs BO BCEX TPEX
IMPaBOBbBIX MAMITHMKAX COTIACHO 18 TToBoAam CygoIpon3BOACTBA (HeymaaTa
JlOJIra, BKIaJ, TPOAaska qy>KOro, HeyrjiaTa skaJloBaHusl, CIIOp O TpaHulle, pa3faen

1 CMm.: be3Hocosa 4. B. IxapmamacTpbl Many, SmkHaBaskby M Hapagbl KaK MCTOUHVKA
HOPMAaTMBHOTO PeTyIMpOBaHMs 00IeCTBeHHbIX OTHOIIeHMIT B [IpeBHeit Uuaum 11 B. 10 H.3. —
V B. H.3. (MICTOPUKO-TIPABOBOE MCC/IeIOBaHMeE): INC. ... KaH/,. I0pu. Hayk. [Tensa, 2018. C. 54.

2 Anexcees C. C. O6miast Teopus rpaBa. M., 2008. C. 482.
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HacIeaCTBa, 6pauyHO-CeMeitHbIe CIIOPbI, HeCOOTI0AeHVe OOIIMHHOTO ITOPSIIKa,
OCKOpOIeHMEe CJIOBOM U JIeICTBMEM, Kpayka, Tpabesx, CIIopbl, BOSHUKAIOIIE B
CBSI3M C y4acTMeM B a3apTHBIX Urpax, U Ap.). [Ipy 3TOM pecTpyKTypUpOBaH-
HbII BHYTPU KaKIOT0 MOBOJAa MaTepuaa Hapaabl BBIJISIAUT 110 CPAaBHEHMIO C
Many u SImsKHaBaIKbel JIOTMYecKy 6os1ee Tocaeq0BaTe/IbHbIM M CUCTEMaTH -
3MpoBaHHBIM. [TocienoBartenbHas nuddepeHialus IpaBOBOro MaTepuasia
B TEKCTE IACTP JOCTUTAETCSI TAKKe ITyTEM €ro JIeJIeHNsT Ha OOIIYIO 1 0COOeH-
HY10 yacTu. Ta ske JJorMKa U3J10KeHUSI MaTepuaia XapakTepHa 151 OTAeIbHbIX
r71aB IxapMainactTpbl Hapazsl, rae Beies 3a 00IMY HOpMaMM CIeAyIoT HOp-
MBI crienianabHble. [Ipy 3TOM B paMKax KaXkA0Vi T7IaBbl HOPMbI YIIOPSIA0YMBA-
I0TCSI B 3aBMCUMMOCTM OT TIpeiMeTa IIpaBOBOT0 PeryJIMpOBaHMSI.

[IpaBoBbBIE MpennMCcaHns gxapMallacTp CUCTeMATU3UPYIOTCS MOCPEICT-
BOM JCITI0JIb30BaHMSI Pa3HOTO pOAA MepevyHeli, KOTopbie B psifie cJlydaeB Op-
TaHMU3YIOTCS 10 MPUHLINITY Kiaaccudukaimm. Tak, B 3aBUCUMOCTH OT CTEIIeH!
PUTYaJIbHOI YMCTOTHI, BCE MMYIIECTBO IeJIMIOCh Ha 6€e/10e, TecTpoe 1 YEPHOE,
a Kakagoe 13 HUX ellle Ha ceMb pasHoBuaHocTteli (Hapana, 1. 40-43)%; B 3a-
BUCMMOCTU OT AOMYCTMMOTO JAJIsI COOTBETCTBYIOIIE BapHBI CI1ocoba Mmpuo-
OpeTeHNsI UMYIIECTBA B COGCTBEHHOCTD Pa3jInyajoch IBEHAIIATh €r0 BUIOB
(Hapapa, 1. 46); 110 cyObeKTy COCTaBJIEHMS JOKYMEHTbI IeJTMINCh Ha COCTaB-
JIleHHbIe COOCTBEHHOPYYHO WM IPYTUM JIMLIOM; TT0 hopMe pasanyanich 10-
KyMEHTbI, COCTaBJIeHHbIe 6e3 IOoATCel cBuaeTenel uam ¢ TakoBbimu (Ha-
paza, 1. 115) u op.

Elie omHMM CIT0CO60M OpraHM3aluy I0PUIMUECKOil MaTepUu B IxapMa-
IacTpax SIBJISIETCS] MCIO/Ib30BaHMe TaKOTO OPUAMUKO-TEXHNYECKOTO CPeACT-
Ba, Kak TepMuHoaorus («beiBaeT rnepegava 1 BO3BpalleHye CCybl C Le/IbI0
M3BJIEUEHMS ITOCTOSTHHOM TTPUOBIIN — 3TO Ha3bIBAETCS POCTOBIINYECTBOM, U
3TUM XXUBYT pocToBUIMKM» (Hapaza, 1. 86); «/lesiHMe, KOTOpOe COBepIlIeHO B
TIPUCYTCTBMUM COOCTBEHHMKA U COTTPOBOKIAIOCH HAaCU/IMeM, — rpabesxk, ecnu
OHO COBEpILIEHO B €r0 OTCYTCTBMUeE, — Kpaka» (Many, VIIIL. 332)*; «To umyiie-
CTBO, KOTOpOE TTepeIaeTcs B pyKy APYyroro, 6yayun MoMeIeHHbIM B IIPeIMET,
TpeHa3HAYeHHBIN /I XpaHeHusI, 1 6e3 yKa3aHMs ero Mpu3HaKoB, Ha3bIBa-
eTcst BKIagom» (SImKHaBasKbs, I1. 65)°, «CBMUIeTETb HAa3bIBAETCS TAK TIOTOMY,
YTO SIBJISUICSI OUEBUILIEM — BUAENT COOCTBEHHBIMM TJIa3aMM, CJIBIIIAT COOCT-
BeHHbIMM yiiamu» (Hapapa, 1. 128) u ap.).

5 3mech 1 manee ccbUTka Ha: [IxapMamactpa Hapazbl / miep. ¢ CAHCKpUTa ¥ KOMMeHTapuit
A. A. Buracuna 1 A. M. Camo3BaHIieBa. M., 1998.

4 3mech u manee ccplaka Ha: 3akoHbl Many / mep. C. [I. DnbMaHOBUYA, IPOBEPEHHbI U
ucrpasieHHbiin I. @. WnbuuabiM. M., 1992. URL: http://philosophy.ru/library/asiatica/indica/
samhita/manu/rus.html (mara o6pamenus: 10.06.2025).

S 3mech 1 ganee ccbiiika Ha: Camossanyes A. M. Kuura myapetia mskHaBankeu. M., 1994,
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OIHMM 13 3HAUMMBIX OPUAUKO-TEXHNYECKMX TPUEMOB, IIIMPOKO UCIIONb-
3yeMbIX COCTaBUTEISIMM JXxapMaliacTpbl Hapasbl, SIB/sIeTCS I0pUaMUYecKas
KOHCTPYKIIMSI.

[To MHEHMIO OTeUeCTBEHHOTI0 MccienoBaTess, mpodeccopa A. @. UepmaH-
11eBa, IopuanYecKkast KOHCTPYKIIMS BbICTYIIaeT, BO-MI€PBbIX, B KAUeCTBE METO-
Jla TTO3HaHMS TIpaBa U MPaBOOTHOIIIEHUIi, BO-BTOPBIX, B KaueCTBe CpeACTBa
IOPUIMYECKO TEXHMKM KaK CpeACTBa ITOCTPOEHMSI HOPMAaTMBHOTO MaTepya-
7a, U, B-TPeTbUX, B KaueCTBe CpeJCTBa TOJIKOBAHMSI HOPM IIpaBa " yCTaHOB-
JIeHUS I0PUINUECKM 3HAUMMBIX (haKTOBC.

Kak oTmeuaeT JOKTOp I0puandeckux Hayk, rmpodeccop T. B. KamanuHa,
«11eJIbI0 YCTaHOBJIEHUS I0PUANYECKUX KOHCTPYKIINIA SIBSIETCS CBefleHle BO-
e[IfTHO HOPMAaTUBHBIX TTOJIOKEHUI ¥ OCHOBHBIX PelIeHUI, CBSI3aHHbBIX C TeM
VTV MTHBIM KOHKPETHBIM BOITPOCOM, 00/TaCThIO IeSITeTbHOCTY, ITPAaBOBOJ IIPO-
6;1eMOoi1... OHM SIBJISIIOTCSI CITOCOO0M YITOPSIIOUYEeHMSI 00IIeCTBEHHBIX OTHOIIIE-
HUI1 U IPUIAHUS UM IIPU aHa/IM3€e TOYHOCTH U yeTKOCTU. OHM 1al0T BO3MOXK-
HOCTb TEOPETUUECKM OCMBICJINTD ITOHaYaTy 6echopMeHHYI0 Maccy peHoMe-
HOB B 11eJI5IX OC/IeIYIONIero X pacripeesieHns: B 3aKOHAaX B COOTBETCTBUM C
YyeTKO ChOpMYIMPOBAaHHBIMU UAESIMU»’.

ITpodeccop B. U. [lIkaTysiia mosaraeT, YTO «IOpUAMUECKast KOHCTPYKIIVS —
9TO pa3paboTaHHast JOKTPMUHON U MPUHSITAS OPUANIECKUM HAYIYHbIM CO00-
IIeCTBOM MeaJIbHASI MOAENb, TO3BOJISIIONIAS TEOPETUUECKY OCMBIC/INTD, HOP-
MAaTMBHO 3aKPeInTh, 0GHAPYKUTH B TPABOBOM TEKCTE ¥ B peaTbHbIX OPUIV -
YeCcKMX OTHOIIeHMSIX 3aKOHOMEPHYI0, ITOC/Ief0BaTe/IbHYI0, IOTUMUHYIO B3au-
MOCBSI3b CTPYKTYPHBIX 3JIEMEHTOB Pa3/IMYHBIX MPABOBbIX SIBIeHNI»S. Yue-
HbIV BbIAESET ABA aCleKTa JAHHOTO I0PUINKO-TEXHUYECKOTO TpueMa: mmn-
pokuit u y3kuii. C TOUKM 3peHMsI IMMPOKOTO MOAX0/Ia MO, FOPUAMUYECKON KOH-
CTPYKIIME MOXHO TTIOHMMATh «ITPAaKTUUYeCKM BCe TIpaBOBbIe SBJIEHUS, Me-
I01l[Jie OTpeAeNeHHYI0 CTPYKTYpPY, CTPOeHNe, XapaKTepu3ylouuecs pu3Ha-
KOM KOHCTPYKIMOHHOCTU. B 3TOM CMbIC/Ie MOKHO TOBOPUTb O KOHCTPYKIUM
paBa, OTpaciau Mpapa, MPaBOBOr0 MHCTUTYTA, HOPMbI MpaBa, MPaBOCO3HA-
HMSI, TPABOOTHOIIEHUSI»’. B y3KOM CcMbIc/ie Iopuayeckasi KOHCTPYKIMS, 110
MmHeHuio B. W. lIIKaTy/ibl, — 3TO «CPeACTBO MPaBOTBOPUYECKOI TEXHUKH, 3a-
KJII0YaloIieecs B MOAeIMPOBAHUH, OTIpefe/IeHHOM JIOTMYeCKOM MOCTPOeHUM
HOpMaTMBHOIO Matepuasial’.

6 Cm.: YepdaHyes A. @. JIOTUKO-SI3bIKOBbIe (DeHOMEHBI B MpaBe, IPUINIECKOIl HayKe U
npakrtuke. Ekatepuno6ypr, 1993. C. 151.

" Kawaruwa T. B. FOpuanueckas texamka. M., 2011. C. 190.

8 KpacHoe IO. K. IOpuaudeckast Texauka. M., 2014. URL: https://www.consultant.ru/edu/
student/download_books/book/krasnov_uk_nadvikova_vv_shkatulla_vi_juridicheskaja_tehnika/
(mata obpamienus: 10.06.2025).

? KpacHos IO. K. Yka3. cou.

10 Cm.: Tam ske.
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Takum 06pa3oMm, B IOPUANUECKUX KOHCTPYKUIMSIX HAXOOUT OTpaskeHMe
CTPYKTYPHO-CUCTEMHOE CTPOEHME MCCIeNyeMbIX 0OBEKTOB, KOTOpPbIE CaMu
T10 ce6e SIBJISIIOTCS CJIOSKHBIMM M COCTOSIIIVIMM M3 OIpee/IeHHbIX B3aVIMOCBSI -
3aHHBIX MeX]y C000J1 371eMeHTOB 06paszoBaHusIMU. FOpuanuecke KOHCTPYK-
I 06ecreunBaioT B3aMMOCBSI3b MEKAY I0PUINYECKMMM HOpMaMu, 61aro-
Iapst YeMy JTIOCTUTAETCSI TTOJTHOE M BCECTOPOHHEE yperyinMpoBaHye 00IIecT-
BEHHbBIX OTHOIIIEHUII B TOV WJIM UHOI cepe.

VccnenoBaHye MpaBOBOro TEKCTA AXapMallacTp ITO3BOJISIET BbISIBUTD LTI
PpsiA, CITy4YaeB, KOra Mpy KOHCTPYMPOBAHMM IPABOBOT0 MaTepuasa ux COCTaBU-
TeJV 00pAIATCh K I0PUANYECKO KOHCTPYKIMNA. Tak, IeHTPpaTbHbIN MHCTY-
TYT B CKCTEMe IpaBa, Hallle[IIINii OTpaskeH)e B AXapMallacTpax, — CyaeOHbIi
Tpoliecc — MpeACTaBsieT OO0 CII0’KHOE CTPYKTYPHO-CHUCTEMHOe 06pa3oBa-
HIe, COCTOSsIIIee 13 CJIEAYIONMX 00sI3aTebHbBIX 37IeMeHTOB: «CUMTaeTCsI, UYTO
cyme6GHOe 1eJI0 IMeeT YeThIpe CTYTIEHN, YeThIpe OCHOBAHMS M UETBIPE CPECTBA,
OHO MOJIE3HO YEThIPEM, 3aTParuBaeT YeTBEPhIX, 06€CIIeUMBaET UeThIpe, UMEeT
BOCEMb UJIEHOB, BOCEMHALIaTh IIOBOLOB U CTO Pa3HOBUIHOCTEN, TPU UCTOKA,
IIBa BO3MOKHBIX OOBMHEHMS, IBa BXOHA U ABOsIKMI ucxom» (Hapana, I. 8, 9).

Taxke 06s13aTeIbBHBIMM 3JIeMEHTaMM ITpoIiecca, CoriacHo mactpe Hapa-
IIbl, BBICTYTIAIOT: OCHOBAHMeE TSKOBI (3asIBJIEHME), CYOBEKTHI (TSKYIIMECS CTO-
POHBI, CyIbY, B TOM UMCJIe CaM LIaph), IOKA3aTeJIbCTBa (JOKYMEHTHI M CBULE-
TeJN), CTaluM pacCMOTpeHMs Aena (onpeneneHe CyTHu ena, 3aTeM ero oT-
HeceHMe K TOMY WJIY MHOMY ITOBOJTY TSDKOBI, 3aTeM pacCy>kKaeHue U MIPUHITHE
pemienus) (Hapapa, I. 30).

OTmenbHas IIaBa AxapManiacTpbl Hapaapl mocBsineHa MOpsaKy oopa-
eHNUs B Cy[, C MCKOBBIM 3asiBJIEHMEM, I[ie VUCK IpPenCcTaBIeH KaK CI0XKHAas
IOpUANYECcKast KOHCTPYKIMSI, COCTOSIIIAS U3 TAKUX 3JIEMEHTOB, KaK «IIpeIMeT
MCKa», «pa3Mepbl MUCKOBOI CYMMbI», «CYyTh MCKa»: «UTO, KeM, Y KOTO TO/KHO
OBITH ITOJIyYEHO, TO, TOT, Y TOT'O IIYCTh U TPEOYET, HO He APYTOii, IPyTroe y apy-
roro — B IIPOTMBHOM cJTyuae 3TO Oy[leT OfHa M3 TpeX Pa3HOBUAHOCTEN 3asB-
JleHus1, “OTHOCSIIErocs K apyromy npeamery”» (Hapana, I1. 9); ecin B 1OKy-
MEHTe, «HeT CBefleHUlI 0 pazmMepax MMYIIEeCTBa, SIBJSIONErocs MpeaMeToM
TSIKOBI, OTCYTCTBYIOT JAHHBIE O BEJIMYMHE MCKOBOJ CYMMBbI — TAKOVi HEBEPHO
COCTaBJIEHHBIV JOKYMEHT cyiemyeT OoTBepruHyTh» (Hapaga, II. 10); «Cnenyet B
MePBOI 3Ke CTaAUM MPOoLlecca OTBEPTHYTH 3asIB/IeHNe, MMeOIlee TaKol HeJl0-
CTaTOK, KaK OTCYTCTBME OIpeie/IeHNs CyTH! 1ICKa, 0OBMHEHEe OJJHOTO IIPOTUB
mHorux» (Hapapa, II. 11).

CTpyKTypupOBaHMe ITPaBOBBIX ITPeATMCaHNIi, per/laMeHTUPYIOIIX 6pay-
HO-CeMeliHble OTHOIIIEHMS, OCYIIECTBISIETCS B IXapMallacTpax MmoCpeCTBOM
IOPUINYECKOI KOHCTPYKIMM 6paKka. Cpeny ee 371eMEHTOB MOTYT ObITb BbIfie-
JIeHbI TaKue, Kak:
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a) 6pauHbIif 0OPSIA: TOMOJIBKA M COOCTBEHHO «coefnmHeHMe pyK» («[1pu 3a-
K/IIOUEeHUM COI03a MY>KUMHBI U SKeHITMHbI TPeNChIBAeTCS TIOMOJIBKA, a IM0-
c/1e TIOMOJIBKM COBEpILAeTCs coemyueHne pyk”. Takum o6pa3om, GpauHblii
00psiz, cocTouT 13 IBYX yacTeii» (Hapana, 12. 2));

6) CTOPOHBI OpaKa: MMM MOTJIM OBITH MYK U SKeHa, ITPUHAIJIeKalIye K Of-
HoVi BapHe («[Ipu 6pake 6paxMaHOB, KIIATPUEB, BAMIIbLEB U YD JIyYIIE,
eCJIM JKeHa 13 TO sKe BapHbI; U JJIs )KeHIMHBbI — JIy4lllie, eC/I MY3X U3 TOI ke
BapHbI» (Hapanma, 12. 4)), He IBSIONIMECS] MKy CO00¥ pOACTBEHHMKAMM I10
OTILy ¥ 110 MaTepu A0 CeAbMOrO U JI0 MSITOTO KOoJeH cooTBeTcTBeHHO (Hapa-
na, 12.7), pusnuecku 1 MEHTAIbHO 3J0POBBIE, IIPU ITOM «MY>KUMHA TO/DKEH
OBITh ITPOBEPEH, SIBJISIETCS JIM OH MYKUMHOIA, TT0 €r0 TeJIECHBIM ITpU3HaKaM»
(Hapama, 12. 8, 36, 37);

B) BO3pacT BCTYIUIeHMSI B 6paK (IoyiskKeH ObLT ObITH «IToaxosimymM» (Hapa-
na, 12. 23); npu aTom MaHy pernaMeHTUpPYeT BO3PacCT oTipeaeneHHo: «Tpup-
LIATUIETHUI MYKUMHA ITyCTh 6epeT HPaBsIIyIOCsS eMy IBeHaAIaTUIETHIO
IeBYIIKY, ABaAllaTUUEThIPEXJIETHUI — BOCbMUIETHIOW» (Many, [X. 92));

) B3aMHbIe 00SI3aHHOCTY CYIIPYTOB: BBICIIAS AXapMa My>Ka U >KeHbI —
B3aMMHasi BEPHOCTD 0 caMOii CMepTH 1 poxkaeHue neteit (Hapama, 12. 25);
BMeCTe C TeM B 00SI3aHHOCTHM CYIIPYTa BXOAMIIO COMlePsKaHMe SKEHbI, TTOCTOSTH-
Hasl 3a060Ta 0 Heli ¥ oXpaHa: «/[eHb ¥ HOYb JKeHIIMHBI TOJIKHbI HAXOAUTHCS B
3aBUCUMOCTHU OT CBOUX MY>KUMH, 1060, OyIyuy IpMUBEP)KEHHBIMUY K MUPCKUM
yTexam, OHY JOJIKHBI OBITH YIEPsKMBAE€MbI B UX skKeslaHMsIX. OTel] OXpaHsieT ee
B IETCTBE, MY>K OXPaHsIeT B MOJIOAOCTU, CbIHOBbSI OXPAHSIOT B CTAPOCTU ; SKEH-
M HA HMKOT/Ia He MIPUToIHa 1JIsI caMocTosiTeabHoCcTM» (Hapana, 13.31). 06s-
3aHHOCTM >KEHIIVHBI 3aK/TI0UICh B COOMPaHNUM U PACXOOBAHUM UMYIIECT-
Ba, NOJAeP>KaHUY YMCTOThI, TPUTOTOBAEHUM UILM, TOTIEYeHMM O JOMalTHel
yTBapu, BOCIIUTAHUM TTIOTOMCTBA, TOBMHOBEHUM CJIOBY MY3Ka.

Vcnonb3oBaHMe OPUAMIECKOI KOHCTPYKIIMM COCTaBUTENSIMM AXapMa-
IIacTp HaOII0AAeTCs TPY KOHCTPYMPOBAHNUY ITPABOBOTO PEry/IMpOBaHMS 10-
TOBOPHBIX OTHOIIEHMI B paMKax IpaskgaHCKOTro 0b6opoTa. Tak, B KOHCTPYK-
IIMM AOTOBOPOB 3aliMa U KyTJIU-TTPOIaky MOKHO BbIJIEIUTD Takue 3jIeMeH-
ThI, KaK IPeIMeT I0rOBOpa, IIpaBa U 00SI3aHHOCTY CTOPOH, MePbI OTBETCT-
BEHHOCTY CTOPOH.

B kauecTBe npeaMeTa AOroBOpa KyIUIM-TIPOAAKM IIACTPhI OTIPEAesIoT
«TOBap»: «B 9TOM MUpe pa3nmMyIaroT ABa BUIa UMYIIECTBA — OAYIIIEBJIeHHOe
U HeoAyllleBJeHHOe. B IpaBmiax o KyIvie-Ipoaaske ¥ TO U APyroe Ha3biBa-
etcs ToBapom» (Hapana, 8. 2). [IpenmeTom gorosopa 3aiimMa, COrJiaCHO Iiac-
Tpe, BBICTYMNAET «MMYIECTBO» (IeHbI'U, 3€PHO, OAEXAa, MaC/IO, CKOT, XJI0-
MOK, 3aKBacKa, CBMHeIl, Opy>Xue, Koxka, Melib, xkene3o u Aap.) (Hapaga, 1. 39,
92,93, 94).
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O6s13aHHOCTY CTOPOH I10 YKa3aHHBIM JOTOBOPAM HaXOIST OTpaskeHMe B
CJIeAyIONIMX MOJIOKeHUSX AacTpbl: « TOPTOBIlY HAZ0 YCTAHABAMBATD II€HY, CO-
OTBETCTBYIOIIYIO MECTY ¥ BpEMEHM, U He Ie/iCTBOBATh 0OMaHOM — TaKOB JTyU-
Imit 06pa3s mevicTBuii ToproBueB» (Hapana, 8. 12); «Eciau rokymaTesib, KyIMB
3a OMpeJeJIeHHYIO [IeHY TOT WIM MHOM TOBAap, CYUTAET MOKYIIKY HEeyLauHO,
HaJJIeKUT BEPHYTh €ro MPOJaBIly B TOT e IeHb U B TOM Xe Buae» (Hapa-
Ia, 9. 2); «Ilyctp nokymnaresib caM MpeaBapUTENbHO MPOBEPUT SJOCTOMHCTBA
¥ HeJOCTAaTKU TOBapa; Mocje TOro, Kak KyIVIEHHBIV TOBAp MPOBEPEH U OL0-
6peH, ero He ceAyeT BOo3BpaiaTh rpoaasiy» (Hapapa, 9. 3); «Korma mosr rmo-
raiieH, KpeauTop ITyCTb OTAACT JOJTOBYIO PACNCKY, a €C/IM ee HeT — paciu-
cKky B nosiyueHnun» (Hapapna, 1. 102); «Kakywo cymMMy OacCT ITOPYYUTENb, [IPU-
HYXXIEHHbI K TOMY KPegUTOPOM, — NOJIKHUK JOJDKEH BO3MECTUTD TOPYy4Yn-
TeJII0 BABOe 6osbie sToro» (Hapazma, 1. 107).

W, HakOHelI, TpeTui 371IeMeHT B I0pUANYECKON KOHCTPYKIIUU IPaskaaHCKO-
MPaBOBbIX IOTOBOPOB, COITIaCHO acTpe Hapaabl, — 9TO OTBETCTBEHHOCTD CTO-
POH 3a HeHaJjiexkallee MCIo/IHEeHMe AOrOBOpa: «A TOro, KTO, I0Ka3as TOBap
6e3 13bsiHA, OTHAET 3aTEM TOBAP C U3bSHOM, C/IeIyeT 3aCTAaBUTh BEPHYTh LIEHY
B IBOMHOM pa3Mepe U CTOJIbKO JKe 3ar1aTuTh B Buje mrpada mapio» (Hapa-
na, 8. 7); «Takke TOT, KTO, IIPOJIaB TOBAp OJHOMY, OTAA€T ero APyromMy, J0m-
>KeH 3aIUIaTUTh SBOMHYIO LIeHY IepBOMY IOKYIIATeN0 U CTOJIBKO Xe B BULe
mrrpada» (Hapana, 8. 8); «Eciau mokymnartesb He 3a6MpaeT KyIlJIeHHbBI TOBap,
KOTODBIV emMy TIpeAJjiaramT B3SITh, IPOABel, TPONAI0LINI ero APYToOMY, He-
BMHOBeH» (Hapapa, 8. 11); «[TosyunB cBO¥ 10X0A, KpeAUTOP MYCTh JACT pac-
MICKY AO/DKHUKY. HO eciii KpenuTop He JaeT TaKOBYI0, HECMOTPSI Ha Tpebo-
BaHMS IOJDKHMKA, TO OH TepsieT ocTaTok ccyabl» (Hapaga, 1. 101); «Io/kHM-
Ka, KOTOPBIV caM MPU3HAET, YTO OH JOJDKEH, IMTYCTh 11aph 3aCTABUT YIJIATUTD
mTpad B pazMepe JecsT IPOIEHTOB CYMMbI 10JITa, HO BABOE OOJIbIlIe, eCIn
TOT OymeT u3obnnueH B cyae» (Hapaga, 1. 133).

Takum o6pa3oM, [peBHEUMHAMIICKME XapMallacTPbl OTIMUAOTCS IIUPO-
KMM pa3sHOOOpa3meM MCI0/Ib30BaHHBIX MIPY ITOCTPOEHMUM UX TEKCTA IOPUAN-
KO-TEXHUYECKNX CPEICTB U IMpUeMOB. [IpyMeHUTEeTbHO K 60/1ee TT03IHel 1o
BpeMeHM TosBJIeHNs IxapMaiiactpe Hapaabl MOKHO TOBOPUTD O XapaKTep-
HOM, B LIeJIOM, [JISl ee COCTaBUTeJeli KOHCTPYKLIMOHHOM MBbIIJIEHUHM, KaK B
IMPOKOM, TaK U B Y3KOM CMBbICJIe, YTO HAIIJIO OTPAKEHME B HEOTHOKPATHOM
VCTIONMb30BAHUY MU IOPUAUUECKUX KOHCTPYKIIUI TPU TTIOCTPOEHUU TIPABO-
BOTO MaTepuasa Tpakrara.
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CTPAHNYKA MONOObIX YHEHbIX

VIIK 34.01

COBETCKOE OBIIEHAPOJHOE T'OCYOAPCTBO:
INOJINTUKO-ITPABOBAS
NJIN ITPOITATAHANUCTCKAS KOHCTPYKIHNUA?

. 3. KpaBunk

FOxcHo-Poccutickuti uHcmumym ynpaeieHust —
¢unuan PAHXuI'C npu IIpe3uderme PO

IMoctynuna B pemakiyio 17 mionst 2025 1.

AHHOTAIMS: VICCTeOBAHVE KOHIIEITIIVM COBETCKOTO 06IIeHapOITHOTO TOCY-
JlapCTBa aKTyaJIbHO B KOHTEKCTe COBPeMeHHBbIX 3allpOCOB Ha HAPOAOBJACTHE
(42 % poccusiH MoaAepsKMBaIOT UIEI0 BIACTH, BbIpaKalolleil MHTepeCchl Hapo-
noa,— BIIMIOM, 2023). Ee aHa/n3 mO3BOJISIET BBISIBUTD PUCKY IO MEHbI Peaib-
HbIX MEeXaHM3MOB y4acTusl IpaxkiaH UAeoJoTUUYeCKUMU AeKaapaiusiMu 1
pa3paboTaTb MOMENM YKPEIUIeHNS JIESTUTUMHOCTM BJIACTU Yepes3 MpaBOBbIe
MHCTUTYTHI (pedepeHayMbl, 00IIeCTBEHHbIE MHUITMATHBEI).

Llenb ucciienoBaHus — pa3sTPaHUUUTD MOTUTUKO-TIPaBOBOE coepkaHue U
MPOTIAaraHAVICTCKIME aCTIeKThl KOHCTPYKIMM OOIeHapOIHOrO TOCYyIapCTBa B
CCCP, o11eHUTB CTENEHb peanu3alyy ero MPUHIMUIIOB Ha MTPaKTUKe.
Kowntrernmusi 0611eHapogHOTO TOCyaapcTBa He 6blIa VMCKIIOUUTENBHO MPOoTa-
ragaucTckoii. OHa omypasach Ha OOBEKTUBHBIE COIMATBHO-9KOHOMUYECKIE
M3MeHeHUS (JIMKBUAAIVS aHTAaTOHMUCTUIECKIX KITAaCCOB, POCT paboyero Kiacca
1o 85 %, TOMMHMPOBaHME FOCCEKTOPA B SKOHOMMKE) ¥ Pa3BUTYIO TeOpeTUYe-
CKy10 6a3y COBETCKMX I0pUCTOB. OIHAKO ee pean3aiiysi 00ycIaBIMBaIach uie-
OJIOTHET: MHCTUTYTHI IIPSIMO¥ JeMOKpaTuy (BCeHApOIHbIe 00CYKIeHMs, pede-
peHOyMbI) HOCUMIM (GOPMAaIbHBIN XapaKkTep, a JeKIapupyeMblii «HAPOIHbIN
CyBepEeHUTET» He 00eCIeunBasICsI He3aBUCHMbIMY MeXaHM3MaMy KOHTPOJIS.
OTnenbHbIe 97IeMEeHThI KOHIEIIMM (TIPUOPUTET HAPOIOBJIACTIS, OaIaHC Ipef -
CTaBUTEIbHOI U TIPSIMOJ TIEMOKPATUM) MOTYT OBITh aJJalITUPOBAHbI B COBpe-
MeHHOi Poccuu mpu yCiioBUM UX M 1e0/I0rM3aluy U TIOAKpeIieH s peab-
HBIMU TIPOLIeAypaMU (7eKTPOHHbIE MeTUIMU C 06s3aTeIbHBIM OTBETOM
BJIaCTH, pehOpMIMpPOBaHIE OT3bIBA IEITYTATOB U JIp.).

KnioueBble ci1oBa: 061leHapOJHOE TOCYHAapCTBO, COBETCKOE TOCyoapCTBo,
coBeTcKas TOCyLapCTBeHHas TeOPUsl, HAPOAHbI CyBepeHUTET, UA,e0/I0Tn3a-
uud nipaBa, Konctutyuuss CCCP 1977 1., MexaHM3Mbl HApOJOBIACTUS.
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KpaBumk [. 3. CoBeTckoe 06L,eHapoAHOE rocyAapCTeo...

SOVIET ALL-PEOPLES’ STATE:
POLITICAL AND LEGAL
OR PROPAGANDISTIC STRUCTURE?

D. E. Kravchik

South-Russian Institute of Management —
branch of RANEPA under the President of the Russian Federation

Abstract: the study of the concept of the Soviet nationwide state is relevant
in the context of modern demands on democracy (42 % of Russians support
the idea of power expressing the interests of the people — VTsIOM, 2023). Its
analysis allows you to identify the risks of replacing real mechanisms for
citizens' participation with ideological declarations and develop models for
strengthening the legitimacy of power through legal institutions (referendums,
public initiatives).

The aim of the study was to distinguish between political and legal content
and propaganda aspects of the construction of a public state in the USSR,
assessing the degree of implementation of its principles in practice.

The concept of a national state was not exclusively propaganda. It was based
on objective socio-economic changes (the elimination of antagonistic classes,
the growth of the working class up to 85 %, the dominance of the public sector
in the economy) and the developed theoretical base of Soviet lawyers. However,
its implementation was determined by ideology: the institutes of direct
democracy (popular discussions, referendums) were formal in nature, and the
declared “popular sovereignty” was not provided by independent control
mechanisms. Separate elements of the concept (the priority of democracy, the
balance of representative and direct democracy) can be adapted in modern
Russia, subject to their deideologization and reinforcement by real procedures
(electronic petitions with a mandatory response of the authorities, reforming
the recall of deputies, etc.).

Key words: a nationwide state, Soviet state, Soviet state theory, popular sov-
ereignty, ideologization of law, the Constitution of the USSR 1977, mecha-
nisms of democracy.

Kon1emniys 0611eHapofHOTO rOCYAapCTBa UCTOPUYECKH CBsI3aHa C COBET-
CKOJ rocyapCcTBeHHOIi Teopueit. [Tocie hopMasbHOTO yITpa3gHeHMSI K1acco-
Boit KoHCTpyKUMy CCCP rocymapcTBo 00bsSIBASTIOCH BhIpa3uTeIeM MHTePeCcoB
BCero Hapogja. JMKTaT MapKCUCTCKO-JIEHMHCKO Maeonornyt B COBeTCKOM ro-
CyZapCTBe He I03BOJIseT HellOCPeICTBEeHHO Pa3srPaHN4YUTh TeopeTuyeckoe 1
MpoTara’HAuCcTCKoe cofiep>kaHue B KOHIEMIMM 001eHapOgHOTO TOCYAapCT-
Ba. [IJig 3TOr0 HEOOXOIMMO HAayIHOe MCC/IeJoBaHKe, TT03BOJIsIIolIee ompee-
JIUTh, HACKOJIBKO JeKIapyupyemMble TIPUHLUIIBI HAPOLOBIACTHUS, 3aKpeIlIeH-
HblIe B [IPaBOBbIX MHCTUTYTAX, peaai30BbIBAJINCH Ha IIPAKTUKe.
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CotmasibHast 3HAUMMOCTb ITOIOOHOTO MCCIEIOBAHMSI OITPEIeIISIeTCS TTOITYIISIP-
HOCTBIO UAEV ¥ MTHCTUTYTOB COBETCKOTO HAPOJOB/IACTMS Y COBPEMEHHbBIX POCCH-
sH. [1o manHbIM BLIMOM (2023) 42 % pOCCUSIH CYUTAIOT, UTO BJIACTD JO/IKHA «BbI-
paskaTh MHTepeChl BCETO HApPOa», YTO KOPPeIMpPYeT C MAesiMu 06I1eHapOJHOCTH.

TeopeTnueckast B&XKHOCTb M3yueHMsT 0003HaUeHHOJ TTPO6IeMaTUKM CO-
CTOUT B YIIIyOJIeHUY TIOHMMAaHMSI B3aMMOEICTBYS IIpaBa, MOJIUTUKY U Ue-
0JIOTUM; pa3paboTKe MOMEIN MOBBIIIEHNS IETUTUMHOCTY BJIACTY Yepe3 pe-
aJIbHbIE MHCTUTYThI HAPOJOBJIACTHS, & He AeKIapaTUBHbIe MeXaHU3MBblI.

C mpakTU4ecKOoi TOUKM 3peHnst aHaaM3 001IIeHapOJHOTO roCyIapCTBa IMo-
3BOJISIET pa3pabaThIBaTh MeXaHM3MbI PeaIbHOTO yUaCTHsSI PasKIaH B YIIpaB-
JeHuu (depes pedepeHIyMbl, 001IeCTBEHHbIE COBETHI ITPU OpPraHaXx BJIACTH),
BBISIBJISIT ITPOOEJIbI B 3aKOHOIATENIbCTBE, TTIe AeK/Iapali O KHapOJ0BIaCTUM»
He TIOAKpeTIeHbI TTPoLelypaMMu.

Ecmu rocymapcTBO MO3UIIMOHMPYET Ce0sT KaK «00IIeHapoJHOe», HO He
obecrieurBaeT MPO3PAYHOCTh U MTOJOTUYETHOCTD BJIACTH, 3TO IMOPOXKIAET He-
JoBepue rpaxzaH K nHeruryram. I0puanyeckas Hayka MOKeT IIPeIJIOKUTh
KPUTEPUN OLIEHKM COOTBETCTBUS TOCYAAPCTBEHHON MPAKTUKY 3asIBJI€HHBIM
MIPUHIINIIAM, MEXaHM3MBbI 3aIIUThI ITPAB TPakaAaH OT 3JI0YIIOTPeOIeHN T «006-
LIeHAPOIHOI» PUTOPUKOIA.

B oTeuecTBEHHOII I0PUANYECKOI HAyKe MMeeTCsT OOIIMpPHAst IUTepaTypa,
TOCBSIIeHHAsT 001IIeHaPOJHOMY TOCYIapCTBY. B coBeTCKMi1 mepuo Ha, pas-
paboTKO¥ 3TOV Teopuu Tpyauanuch JI. A. I'puropsta, M. I1. lllengpuxk, A. 1. Jle-
nemkuH, 0. I. CynauiipiH, B. E. YupkuH, B. M. Uxuksagze, ®. M. PynuHckunii,
H. I1. ®apbepos u npyruel. B ux paborax o61ieHapoIHOe rOCyIapCTBO TPaK-
TOBAJIOCh KaK BhICIIASI hOpMa COLMATMUCTUUECKON TeMOKPATUN.

TeopeTuueckoe 3HaUeHMe PabOT ITepeunCIeHHbIX aBTOPOB COCTOMUT B pas-
BUTUM JOKTPUHBI HAPOJTHOTO CYBEPEHUTETA, TEOPETUUECKOM 0O0CHOBAHUM
repexo/ia OT KJIacCOBOTO K 00I1IecolaibHOMY IMTOHMMaHMIO TOCyJapCTBa; pas-
paboTKe MPaBOBbIX MHCTUTYTOB «BCEHAPOLHOTO 0OCYKIeHVSI»; CO3TaHUM Te-
OpUM COLMAIUCTUYECKOTO MPeACTaBUTENbCTBA.

B coBpeMeHHbIIi epuoj MpeodafgaT paboThl, KPUTUKYIOIINE UIEI0
0011eHapOIHOTO rocymapcTBa. B HoBemmx ncatenoBanmsax C. A. ABakbsiHa
npoBo3rnanieHre CCCP o61eHapogHbIM roCcyIapCTBOM Ha3BaHO KOHCTUTY-
LMOHHOM puKiMei. «O6LeHapoaHblil XapaKTep rocyAapcTBa 6bUT “I0pUan-
yeckuM Mudom”, IpU3BaHHBIM 3aMaCKMpPOBATh OTUYKIEeHMe BJIaCTU OT Ha-
pozna U ee KOHLIEHTPALIMIO B PyKax MapTUITHO-TOCYLaPCTBEHHON OUTapXUN.
Hukakoro HOBOro KauecTBa roCyapCTBEHHOCTH 3TO TOHSITHE HE OTPaskajo,

' CMm.: IpuzopsH JI. A. CoBeTcKoe 0611eHapOJHOe TOCYapCTBO M JIMYHOCTD. M., 1977; Jle-
newkuH A. M. Kypc cCOBETCKOTO TOCyIapCTBEHHOTO TpaBa. M., 1961; @ap6epos H. IT. KoHCTUTY-
LIMOHHbIE OCHOBBI opraHu3anyy COBETCKOT0o 00IeHapogHOro rocygapcrsa. M., 1982; Yxuk-
eadse B. M. CoBeTCKOe rocygapCcTBO U IUYHOCTb. M., 1978; Illendpux M. I1. CouuanucTmuyeckoe
0011eHapOIHOE TOCYAAPCTBO : (comuai.-guioc. ouepk). M., 1985.
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peanbHble MHCTUTYTHI HAapomoBaacTus (COBeTbhI, HAPOJHBIV KOHTPOJIb) OCTa-
Ba/IMCh I€KOPATUBHBIMM»Z,

M3yueHne KOHLEMIMM B 3TOM acIleKTe CIIOCOOCTBYeT pa3BUTUIO KPUTHU-
YyeCKOJi OPUCIIPYAEHIIMN U OTBETY Ha CJIeAylollye BaskHble BOIpochl. Kak co-
OTHOCSTCS TIOHSATUSL «KHAPOL», «CYBEPEHUTET» U «IIPeliICTaBUTEIbCTBO» B Te-
OpUM U MPAKTUKe, SIBJISIETCS JIU «001[eHAPOAHOCTb» GOPMOII MPSIMO¥t TemMo-
KpaTuUy U MUHCTPYMEHTOM MaHUITYISIUUN?

[Ipu mocTaHOBKe HAy4YHOI 3aauy UCCAeA0BAHMS UCXOAUM U3 TOTO, UTO
TTOJINTUKO-TTPABOBast KOHCTPYKIMS TIpenosaraeT opmaabHOe 3aKperuie-
HMe MPUHIIUIIOB B 3aKOHOAATEIbCTBE U HAaMUMe MHCTUTYTOB JIJISI UX peanu-
3aluy (Harpyumep, KOHCTUTYIIMOHHbIe HOPMbI O HAPOJHOM CyBepeHUTeTe,
He3aBMCUMBIIA Cy[, 1 CBOOOIHBIE BbIOOPDI). IIporaraHaucTcKasi KOHCTPYKIISI
MCITOTb3YyeT TePMUHBI JIJISI CO3AaHMSI CMMBOIMYECKOI peaJibHOCTH, He obec-
IeYeHHO MPaBOBbIMU rapaHTUSIMMU. L1e/ibIo TaHHOT CTaThy CTAI0 Pa3rpaHu-
YyeHue MOJUTUKO-ITPABOBOTO ¥ MPOIAra’HAMCTCKOTO aClekTOB KOHCTPYKIIUMA
00111eHapOJHOTO TrOCyAapCTBa.

[jist peanu3anyy 3TOM e UCIOAb30BaHbl METOH, UCTOPUKO-ITPABOBOTO
aHamm3a (dBomonus KoHenuunu 1960-1990 rr.); cpaBHUTENIBHO-TPABOBO
MeTO[; (COTOCTaB/IeHMe C TeOPUSIMM HapPOLHOTO CyBepeHUTeTa); popmaib-
HO-1opuaudeckuii ananms (HopmatuBHble akTbl CCCP u P®); ctaTucTtuue-
CKMe MeTO/Ibl (AHAIN3 37IeKTOPAIbHBIX JAHHBIX U COL[MOIOTUYECKUX OIPOCOB).

0606111eHe HAYYHOI TUTePaTyPh [10 pacCMaTPMBaeMOMY BOITPOCY ITO3BO-
JIVJIO BBIAEUTD CIeYIOIINe 3Talbl pa3paboTKM KOHIEMIUK 00IeHapOIHOTO
rocymapcrBa: 1) 1936-1956 rr. — npeanocbuiku opmupoBanusi: KoHCTUTY-
uyst CCCP 1936 . (CT. 3); AMCKYCCUM O «TOCYIapCcTBe BCero Hapoma»’; 2) 1956—
1977 rT. — ugeonormyeckoe 1 TeopeTnieckoe opopmieHre KOHCTpyKiyu: [Ipo-
rpamma KIICC 1961 r. - obuiManbHOe 3aKpervieH e TepMIHA, ero TeopeTnye-
CKOe 000CHOBaHMe COBETCKMUMM opuctamu; 3) 1977-1991 IT. — KOHCTUTYIIMOH-
Hoe 3aKkperuieHne u peanu3sauysi: Koucruryimss CCCP 1977 r. (mpeam6yia, CT. 1:
«CCCP ecTb 0611I€HaPOIHOE TOCYIAPCTBO»; CT. 2: «BCst B/IaCTh MPUHAIJIEXKNAT Ha-
pomy»; CT. 5: MHCTUTYTBI ITPSIMOVA I€MOKpATMM) ; 3aKOHBI 0 pedepeHayme 1987 r.

KoH1eniys 0611eHapogHOTO TOCyIapCcTBa, OpuiMaabHO 3aKperieHHast
B [Iporpamme KIICC 1961 1. u Koncturyuyum CCCP 1977 1., 4acTo TpakTyeTcs
KakK MIe0JI0TUYeCKNUIi KOHCTPYKT, JIMIIIEeHHBII HAyYHO! OCHOBBI. OgHAKO ee
dbopmupoBaHye 1 pa3BUTHE B paMKaX COBETCKOV IOpUIMUECKOI HayKy OMu-
pannch Ha CUCTEMHBbIV aHaIN3 COLMATIbHO-3KOHOMUYECKMX TpaHchopmannii,
CTaTUCTUUECKMe JaHHbIe U 3BOJIOLMIO TOCYIapCTBEHHO-TTPABOBBIX MHCTUTY-

2 AgakpaH C. A. KOHCTUTYIIMOHHOE ITpaBo Poccuu : yuebHbIi Kypc : B 2 T. 5-€ U3, Tepepab.
u nom. M., 2015. T. 1. C. 121.

5 Cm.: Ilopmuos B. I1. 3taribl pa3Butust CoBeTcKoi KOHCTUTYIMMA : (MCT.-TIPaBOBOE UCCTIE.).
M., 1982. C. 156.
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TOB. DTO MO3BOJISIET YTBEPKIATh, UTO JAHHASI KOHLIEINST 00/1a1aia 3HaUM-
TeJIbHOV TeOPeTUUECKO TIIyOMHO U OTpaskaja 00bEKTYBHBIE M3MEHEHUS B
CTPYKTYpPe COBETCKOTO OOIIEeCTBa.

TeopeTuko-IpaBoBasi IpMUPOAA KOHIIEMIMM 0011eHapOIHOTO rOCyIapCT-
Ba ONMpanach Ha peajibHbIE COLMAIBHO-3KOHOMMUYeckne nsmeHenusi B CCCP.
Bo-mepBbIX, B X0/ie perpeccuii ObUIY YHUUTOXKEHbI TAK Ha3bIBa€MbIe «IKCILTY-
aTaTOPCKMe KIacChl», YTO CTAJIO IMEPBBIM IIarOM K COIIMAIbHOI OTHOPOAHO-
T 0b11IecTBa.

Bo-BTOpBIX, BO3POC YAEIbHBIN Bec pabouero kiaacca. [To JaHHbIM meperm-
ceit 1959-1979 rr., monst pabounx M CIysKalMxX JoCTUrIa 85 % HaceneHus, a
KpeCTbsH-eIMHOMMYHUKOB cTaso MeHee 1 %. KoinmyecTBeHHOe yBelnueHue
TpoJsieTapueB, YHUUTOXKEHME MeTKOOYP)Kya3HbIX CJIOeB KPeCThSIHCKOTO Ha-
cesieHUsI IPUBOAMIIO K CTUPAHUIO KJIACCOBBIX PA3/INUMiL Cpeiu TPYISIIIUXCSTA,
Ko/IX03HbBI KPEeCTbSIHMH CTPEMUTEIBLHO MPUOIVIKAJICS 110 CBOEMY MOJIOKE-
HUIO K paboueMy, K IIpumepy, B chepe IMEHCMOHHOIO obecrieuyeHus. ITO CO-
3/1aBaJI0 OCHOBY [IJIsI IeK/Iapali «HeKJIaCCOBOr0» XapaKTepa rocyaapCcTaa’.

B-TpeTbux, COLMATUCTUUECKUIA CEKTOP B 9KOHOMMKE CTaJl OCHOBHBIM.
K 1970 . 96 % npOoMBIIIIZIEHHOTO MPOM3BOACTBA KOHTPOIMPOBAIOCH rOCYAap-
cTBOM. Ha 3T0J1 9KOHOMMYECKOJi OCHOBE ObIII0 CHOPMUPOBAHO COLIMATUCTH-
yecKkoe 0611ecTB0. OHO MPU3HABAIOCh HEITPeMEeHHbIM YCJI0BMEM 1Sl ITOCTPO-
eHMsI 001IeHapOJHOTO TOCYIapCTBa KaK rocyaapcTaa Bcero Hapoga. ®opma-
U3a1NUST UHCTUTYTOB «COLMAMMUCTUYECKOM AeMOKpaTum» (CoBeThl, mpodco-
103bI, HAPOJIHBII KOHTPOJIb) IPYBEJIa K BOBJIEUEHMIO 35 MIIH YeJIOBEK B 00II1e-
CTBEHHYIO AesiTeTbHOCTh K 1980-M rT.°

O606111eHMe HAYYHBIX PAOOT COBETCKMX IOPUCTOB MTO3BOJISIET IATh CIEMY-
Iolee oIpeiesieHye 061eHapOgHOTO TOCYyIapCcTBa — 3T0 ocobast hopma Imoam-
TUKO-IIPAaBOBOJi OpraHu3aIuy 00IIeCcTBa, XapaKTepu3yomascs GopMaabHbIM
MPOBO3I/allleHeM Hapoa eAMHCTBEHHbIM MCTOYHMKOM BJIACTU ¥ HOCUTETIEM
HApOJHOTO CyBepeHuTeTa’; OTpUIIaHMEeM KJIaCCOBOI MTPUPOIbI TOCYIapCTBa;
UIE0IOTUYECKUM €IMHCTBOM COIMATMCTUYECKOTO OOIIEeCTBa.

KoH1emnuus o61ieHapoIHOr0 roCcyIapCTBa, pa3paboTaHHasE COBETCKUMMU
opuctamu B 1960-1980-X rT., HECMOTPSI HA CBOK MI€0J0TM3MPOBAHHOCTD,
COIEP>KUT PsIZi KOHCTPYKTUBHBIX 3JIEMEHTOB, KOTOPbIe MOTYT OBITh afgarTy-
pPOBaHbI K COBpEeMEeHHBIM YUIOBUSIM. PaccMOTpUM KiltoueBblie acleKThl, KOTO-

4 Cm.: Hlamxoeckas T. B. ®opMbl peanu3auyy TPaIULMOHHbIX IPABOBbIX IIPeICTaBAeHNI
pOCCHUSH B I0pUIMUECKMX aKTax Iepuopa craHosieHusi CoBerckoro rocygapcrsa // CeBepo-
KaBka3sckuii opuamnueckuii BectHuk. 2014. N2 3. C. 28-30.

5 CM.: lamxkoeckas T. B. O6bIYHOE TIPABO POCCUIICKMX KPECTbSIH BTOPO MOJTOBUHBI
XIX - Havasia XX BeKa (MCTOPUKO-IIPABOBOI acCIlekT) : AUC. ... I-pa OpuI. HayK. PoctoB H//L.,
2009. C. 325.

6 Cm.: Illendpux M. I1. Ykas3. cou. C. 140.

7 CMm.: JlenewkuH A. . Yka3s. cou. C. 145.
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pbIe MOIJIY 6bI 060TaTUTh POCCUIICKOE 3aKOHOIATEIBCTBO 1 TOCYIapCTBEHHOE
CTPOUTELCTBO. BHMMaHM 3aC/Ty>)KMBAET IPUHLIMIT HAPOLHOTO CYBEpeHUTeTa
KaK OCHOBAa roCylapCTBEHHOCTH, 3aKkperieHHbI B Konctutyimum CCCP 1977 T.
(cT. 1, 2). OCHOBHAS uaes 3TO¥ CTaTbM COCTOUT B TOM, UTO rOCYAapCTBO SIBJISI-
eTCSl MHCTPYMEHTOM BbIpaskeHMs BOJIM Hapoza.

OrmbiT CCCP MOKeT 6BITh MCITOIb30BaH IS YITyOIeHNSI KOHCTUTYIIMOHHOTO
NpUHLUIIA HapopoBaacTus (CT. 3 Koncruryuum PD) 3a cueT KOHKPETHBIX MH-
CTPYMEHTOB, K [IpMMepy: 3aKOHOAATeIbHOE 3aKperyieH) e HapOgHOV 3aKOHOAA-
TeJIbHOM MHUIIVATUBBI, paclIMpeHe MPaKTUKY pedhepeHIyMOB, ITPeXIe BCero
IIyTeM COBepILIEeHCTBOBaHMS 3aKOHOAATEILHOIO MeXaHM3Ma VX OCYLLeCTBIIeHVS.

BasiaHca nipeicTaBUTEIBLHOTO U IIPSIMOTO HAPOLOBIACTUSI MOXKHO JOCTUT-
HYTb B TOM UMCJIE U C TIOMOIIbI0 MHCTUTYTOB 00513aTEILHOTO ITyOIMUYHOTO 00-
CY)XIeHMSI K/TI0UeBbIX 3aKOHOITPOEKTOB (110 TIpumMepy «Poccuiickoit ob1ect-
BEHHOI MHUIIMATUBbI», HO C peaJbHbIMMU TTOCTEICTBUSIMM), OT3bIBA JEITyTa-
TOB, KOTOPbIi CErofHs MpakTUUecku He paboTaer.

OmnpiT CCCP moka3saj, 4To BCeHapOaHble 00CYKIeHMsI He BIUSIIM Ha pe-
meHyst. OMHAKO X MOKHO 3aME@HUTh MHCTUTYTOM 3JIEKTPOHHOTO Tr0JI0COBa-
HMSI ¥ 00513aTeIbHOTO yueTa MHeHUs rpaskaaH. K npumepy, eciay meTuius co-
6upaet 100 ThIC. MOAIINCE, TO €€ CJIeIyeT aBTOMaTUUYECKY pacCMaTPUBATh B
MpeACTaBUTETbHBIX OPTaHaX BJACTY COOTBETCTBYIOIINX CYObeKTOB PD 1 B
l'ocymapcrBeHHOI [lyme PO.

Konteniys 0611eHapoOIHOTO rOCYapCTBa, /I OUMCTUTD ee OT UIe0OTUN
u dopMann3ma, MOeT JaTb Poccuu: ykperyieHre HapOJOBIaCTUSI uepes pe-
aJbHbIe, a He IeKOPaTMBHbIE MEXaHM3MbI; COLMATbHYIO CTAOMIBHOCTD 32 CUET
rapaHTui 06pa3oBaHusl, MeOUILIVHBI, TPyHa; 6aJaHC MeXIy [eHTpanu3annei
U perMoHaIbHOI aBTOHOMME uepe3 pa3BUTHE MECTHOTO CaMOYIIpaBaeHMS.

Takum o6pa3om, KOHIEMIVsS 06IeHapOgHOTO rOCYAapCTBa CTajla OTBe-
TOM COBETCKOJ I0pUIOMNUYECKOI HayKM Ha CTPYKTYpPHbIE M3MeHeHMs B 00Iie-
CTBe: CUe3HOBeHMe KIaCCOB-aHTarOHMUCTOB, POCT 06pa30BaHHOCTH, PopMU-
pOBaHlMe MaCCOBBIX MHCTUTYTOB ydacTysl. Her3MeHHOCTb ¥ UMITIEPaTUBHOCTh
uLieonornyeckmx oCHoB COBETCKOTO rOCyAapCTBa OrpaHMuMBajia pa3BUTHeE CO-
BETCKOJ Teopuu HapOJOBIACTHUS, TTIOMCK HOBbIX (DOPM peasbHOro OCyILecT-
BJIEHMSI BJIACTU HApOJOM, IIepexo[i roCyAapCTBa OT MHCTPYMEHTa HaCWIMS K
MHCTPYMEHTY COIMaJIbHOTO KOMITPOMMCCA.

Kontemniiust 0611eHapogHOTO TOCYJapCTBa He MOXKET ObITh OTHO3HAUHO OT-
HeCeHa HY K YMCTO MPOIaraHACTCKOM, HYU K IIOTHOLIEHHOV [TOJIUTUKO-TIPaBo-
BOJi KOHCTPYKIMK. OHa MpeacTasiisijaa co60ii «1Ie0I0ro-1paBoBOii IMOPUIy».
C omHOIt CTOPOHBI, OHA 06s1azana pa3BUTON TeopeTMUeckoit 6a30ii B Tpymax
COBETCKUX I0PUCTOB, OTMMpanach Ha GUKCcalNIo peaibHbIX COLIMATbHO-9KOHO-
MUYEeCKUX CABUTOB (JIMKBUIALVS [TPEXKHUX aHTaTOHMUCTUYECKUX KI1aCCOB, POCT
nonu pabouero kiacca 0 85 %, MouTy MOoIHOe OroCyAapCTBIeHe SKOHOMMU-
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KI) ¥ TIOJTy4nJIa ieTaJibHOe KOHCTUTYIIMOHHO-TIpaBoBoe odopmiterme (KoH-
ctutyuus CCCP 1977 1., cT. 1, 2). C Ipyrovi CTOPOHBI, ee K/IIoueBble I0CTyJIa-
ThI (HapOJ, KaK eIVMHCTBEHHbI MCTOYHUK BJIACTU, UEO0TOTUIECKOe eqUHCT-
BO) He MMeJu JeliCTBEHHbIX ITPaBOBbIX MEXaHU3MOB pealn3alun U 3alUThbI
OT y3ypIialyuy BJIaCTU NapTUMHO-TOCYLAaPCTBEHHO HOMEHK/IATYPO.

[TocTpoeHHast COBETCKMMU TEOPeTUKAMY KOHCTPYKIIMS OOIeHapOJHOTO
rocyzapcTBa ONnyMpasach Ha KOHKPETHbIE COLMATIbHO-9KOHOMMUYECKIE U3Me-
HeHUsI B 0011leCTBe, ero 3aHTePeCOBAaHHOCTD B IeMOKPATUYECKOM Pa3BUTUN
CTpaHbl, a He TOJIbKO Ha Meonornyeckme nexaapamnyn. OT abcTpakTHBIX I10-
JIO)KeHUI COBETCKMEe IOPUCTHI IIepexXolsT K CUCTeMHOM TeOpUN.

Teopust 0611I€eHAPOIHOTO TOCyAapCTBa 6a3MpoBaiach HAa KOHKPETHBIX ITpa-
BOBBIX KOHCTPYKUMSIX, YYUTHIBAJIA COL[MAIbHbIE PeAJINU, UHTETPUPOBAJIA A0~
CTVDKEHMSI COBETCKOM I0pUAMYECKON HayKu. B OT/iM4me OT AUKTATYPBI IPOoJie-
Tapuara, Tak M OCTaBIIeNCS TOIUTUIECKMM JIO3YHIOM, 0011[eHapOJHOe TOCY-
IapCTBO MOMTYYIMIIO pPa3BepHyTOe 060cHOBaHMe. TeopeTnueckast 6a3a KOHIIEI-
LM, XOTS ¥ OTPaHNYEHHAs UAE0JIOTMYEeCKMMM paMKaMy, OMpaiach Ha CTa-
TUCTUKY, COLIMOIOTUYUECKIME VCCeA0BaHMS Y SMIIMPUIECKNI aHaIn3 QyHK-
M1 TOCYAapCTBa. JTO MO3BOSIET PACCMATPUBATD €€ KaK 3Taml B SBOIIOIUU
COLMAIMCTUYECKOI TIPaBOBOI MBIC/IN, & HE KaK UCKIIIOUUTEIbHO IpOraraH-
IUCTCKUIA KOHCTPYKT.
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KOHUEITOVSA HAPOJHOI'O ITPABOCYANS
B COBETCKOI IOPUINYECKOM TOKTPUHE

A. A. CtenlieHKO

FOscHo-Poccuiickuti uncmumym ynpasaenus — punuan PAHXuI'C npu IIpe3uderme PD

IMoctynuia B pemakiyuio 17 mions 2025 1.

AHHOTaUMA: UCCIef0BaHMe KOHIEMIUM HapoaHoro npasocyausi B CCCP
Ba3KHO [IJ1S1 TOHVMAaHMS 3BOJTIOI[MI TIEMOKPAaTUUECKUX HIEMEHTOB Cy/1e0HOI
cucrembl Poccny, a Takoke 171 pas3pelleHys BOIIpoca O CTeleHM BOBJIeYeHMs
rpaX[IaH B COBpeMeHHOe IIpaBocynue. Llenpio cTaTby CTaIo BbISIBIIEHME Ha-
YYHBIX ITOAXOL0B K JaHHOV KOHLENIMY B COBETCKOV IOPUCIIPYAEHLIVIN, aHa-
JIV3 X 3BOJIOLVY M BIMSIHYS Ha NIPAKTMKY. YCTAHOBJIEHO, UTO 10 1917 r. upes
umMesa hparMmeHTapHbl XapakTep (MHCTUTYT IPUCSDKHBIX 3acefaTeneit, Mu-
POBBIX CyZeit), Ioc/lIe peBOMIOLUY OHa TPaHCPOPMUPOBAIACh B CUCTEMHYIO
JOKTPUHY IO, BIMSIHMEM MapKCUCTCKO-JIEHUHCKOV uaeonoruu (aHanns Ila-
PVDKCKOV KOMMYHBI, IEHMHCKME Te3UChI O BBIOOPHOCTU cymeit). KioueBbie
3Tamnbl pa3paboTKU KOHIEMUIMK: OT PeBONIOIMOHHOTO MPaBOCO3HAHMS
1920-x rT. 10 hopMan30BaHHBIX MHCTUTYTOB «Pa3BUTOTO COLManM3Ma» (Ha-
pOIHbBIE 3aceaTeNN, TOBapulleckye Cyapl U Ap.).

B xo[ie mccie10BaHMS BBISIBIEHbBI TAKME 0COOEHHOCTY COBETCKOM KOHIIETIIUN
HapOJHOTO NIPaBOCyaMs, KaK ee KJIacCoBasl CYLIHOCTb, BOCIIUTATENbHBbIN Xa-
pakTep, oTpuiaHue GopMaabHOro (6yp>Kya3HOTO) MPaBOCYIVs, 000CHOBaHME
«IeMOKpaTu3Ma» Cy[ia yepes ero yrpolleHye ¥ JOCTYITHOCTb, TEOpPeTNYeCKOoe
BO3BeJleHNe MHCTUTYTa HapOAHBIX 3acefaTesieil B KJIIOUeBOJ MeXaHU3M Ha-
POIHOCTY COBETCKOTO IMTPABOCYMSI M 0OIeCTBEHHBIX CYIOB KaK BbICIIEi hop-
MBI TIpaBoCyAusl. Bce aTu 4epThl GbLIN MIEOTOTU3UPOBAHBI U CIYKUIU 000-
CHOBaHMEM CrielU(KM COBETCKOI CyIeOHOI CCTEMBI U €€ TOIYMHEHHOCTU
MMapTUHO-TOCYNapCTBEHHBIM 3a5a4aM.

KiroueBslie cj10Ba: HapOIHBIN Cyl, HAPOAHbIE 3aceqaTeni, TOBAPUIIECKUT
CyZ, HAapOJHOe MPaBOCYAMe, COBETCKUIA CY/I, COBETCKOe roCyapCTBO, Coliua-
JIICTUYECKOe IIPaBo.

THE CONCEPT OF FOLK JUSTICE
IN THE SOVIET LEGAL DOCTRINE

A. A. Steshenko

South-Russian Institute of Management — branch of RANEPA under the President
of the Russian Federation

Abstract: the study of the concept of popular justice in the USSR is important
for understanding the evolution of democratic elements of the Russian judicial
system, as well as in resolving the issue of the degree of involvement of citizens
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in modern justice. The purpose of the article was to identify scientific
approaches to this concept in Soviet jurisprudence, an analysis of their
evolution and influence on practice. It was established that until 1917 the idea
was fragmented (the Institute of Jurisdiction, Peace of Peace), after the
revolution it was transformed into a systemic doctrine under the influence of
the Marxist-Leninist ideology (analysis of the Paris Commune, Leninist theses
about the electorality of judges). The key stages of the development of the
concept: from the revolutionary legal awareness of the 1920s to the formalized
institutions of “developed socialism” (people's assessors, friendly courts, etc.).
During the study, such features of the Soviet concept of folk justice as its class
entity, educational nature, denial of formal (bourgeois) justice, the justification
of the “democracy” of the court through its simplification and accessibility,
the theoretical erection of the institution of people's assessors into the key
mechanism of the nationality of Soviet justice and public courts as the highest
form of justice. All these features were ideologized and served as a
substantiation of the specifics of the Soviet judicial system and its subordination
to party and state tasks.

Key words: People's Court, People's Assembly, Comradely Court, People’s Jus-
tice, Soviet Court, Soviet State, Socialist Law.

N3yueHnue kKoHUenmuu HapogHoro npasocynnusi B CCCP npencraBisieT co-
6071 BasKHbIV 3TAIl B TOHMMAaHUY 3BOJIOLNY POCCUIACKOTO MTPaBOCYAMs. ITa
TeMa aKkTyajbHa He TOJIbKO i MCTOPUKOB IIpaBa, HO U JIJISI COBPeMeHHbIX
IOPUCTOB, UCCIIEIYIONIMX BOIIPOCHI JeMOKpaTu3alum cyae6Hoi Biaactu. Poc-
CHUiicKoe TIpaBocCy/ye MMeeT AAaBHIO MCTOPMI0 HAPOJHOTO yJacTus 1 6ora-
ThIN TPAKTUUECKUIA OMBIT. B COBETCKMIT Tepuof, IpuBJIeueHe Hapoaa K 0Cy-
IIeCTBJIEHUIO CyJla OTPaXkasao UIe0/JorMUYeCcKyl0 YCTAaHOBKY Ha CTUPaHue rpa-
Heil MeXIy TOCYyAapCTBOM M OOIIECTBOM, UTO MMeJIO KaK MO3UTUBHBIE (I10-
BbIIIeH}€e ITPaBOBOJ 'PAMOTHOCTM Hace/leHus), TaK ¥ HeraTuBHbIe (TTOJIUTU-
3a1us CyIONpPOM3BOACTBA) MOCTEICTBUSI.

B poccuiickom ITpaBOBOM IMCKYpCe ITpo6ieMa HapogHOTO MPaBOCYAMS YXO-
AT KOPHSIMU B INTy60KOE MPOIIJIOE, XOTS B JOCOBETCKMIA ITEPUOI STOT BOIIPOC
He ObII CMCTeMaTU3MPOBAH JO/IKHBIM 00pa3oM. 1o 1917 r. umest BOBIeUeHMSI
Hapoza B OTIIPaBJIeHMe MPAaBOCYONSI Pa3BUBAIaCh MPEUMYIECTBEHHO B KOH-
TeKcTe 6ypsKyasHO-IeMOKpaTuueckux pedopm. Tak, KpectbsiHCcKast pedopma
1861 r. akTyanM3upoBaia BOIMPOC OGIIMHHOTO MPaBOCYAVs, €ro PUHIIUIIOB,
MpoLeayp M IMPaBOBbIX OCHOBAHMIL!.

Cyne6Hast pepopma 1864 T. BBe/la MHCTUTYT MIPUCSDKHBIX 3acemaTesneil u
MUPOBBIX CyZiel, UTO CTaj0 MPaKTUUECKMM BOILIOIIeHeM TIPUHIIUIIA «CYT,

1 Cm.: ITamkosckas T. B. O6bIYHOE IPaBO POCCUICKUX KPECTbSIH BTOPO¥ MOMOBMHBI XIX —
Havasa XX BeKa (MCTOPUKO-TPABOBOI1 acrekKT) : AUC. ... A-pa opuf,. Hayk. Poctos H//I., 2009.
C. 190-192.
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CKOPBII, IpaBblii, MUJIOCTUBBINA M PAaBHBIN IJISI BCeX». B OCHOBHOM COCTaBbI
MIPUCSIKHBIX 3aceaTeneii GopMUPOBaIUCh U3 KPeCTbsIH2. Pa3inuus B mpaBo-
BBIX BO33PEHMSIX HAPO/Ia U IIpeAcTaBuTeiei opuianabHO IPUCIIPYIEHITUN
TIPUBOAWIN K TIapaJlOKCAIbHBIM pellleHUsIM CyZa, a Iopoit 1 K SBHOMY 6e3-
3akoHMI0. Tak, A. ®. KoHnu nmoguepkuBas posib Cyga NPUCSKHBIX B TIPABOBOM
MPOCBeIeHNM, OTMeYasi, UYTO «IIPUCSKHbIE TTPUBHOCUIIN B CY[, KUTEMCKUIL
OITBIT, HO YaCTO CTAaHOBUJIMUCH 3aJIOKHMKAMM IOPUINIECKOTO HEBEXECTBa»®.

B TeopeTnyecKoit II0CKOCTY BbICKa3bIBaHMSI, OJIM3KMeE K Uiee HAPOLHOTO
IpaBoOCyaVis, IPOCIeKUBalOTCA B TpyAax JI. U. [leTpaskuiikoro, paccMaTpuBaB-
11ero «MHTYUTUBHOE ITPaBO» HApo1a KaK MCTOYHMK ITPaBOBBIX sMo1uitt. On-
HaKo 11eJIOCTHOJ KOHLEIIUM «HAPOAHOTO MPaBOCYAMS» KaK aJibTepHaTUBbI
rpodeccruoHaIbHO ICTULIMY TOPEBOTIOIIMOHHAS HayKa He BbIpaboTasia; pas-
paboTKM HOCU/IM (DparMeHTapHBIN XapaKTep U ObLIM COCPeIOTOUYEeHbI Ha KOH-
KpPEeTHbBIX MHCTUTYTaX B paMKax CYIleCTBYIOIIEei roCyapCTBEHHO CUCTEMBbI.

CKavoK B pa3paboTKe KOHIEMIMM ITpou3oIiies rmocie OKTsI6pbCKOii peBO-
gronyu 1917 r. KoHenmus cranaa 31eMeHTOM COBETCKOV MPaBOBO CUCTEMBI
VI AOKTPUHBI, TOTYYNB MOIITHYIO UIE0JIOTUYECKYI0 MOATIUTKY OT MapKCU3Ma-
neHnHMU3Ma. TeopeTmyeckoit OCHOBO mocaykmiu pabotst K. Mapkca n @. IH-
rejibca, KPMTUKOBABIIMX OYpsKyasHbIii Cy[I KaK MHCTPYMEHT KJIaCCOBOTO I'0-
criogctBa. Ocoboe 3HaveHMe uMest aHanu3 Mapkcom ITapykckoit KoMMyHBI
1871 r., rme OH BbIAENMI IPUHIIUITBI BBIOOPHOCTM, CMEHSIEMOCTU ¥ OTBETCT-
BEHHOCTU BCeX JO/DKHOCTHBIX JINIL, BKJTIOUAs Cyael, mepe Hapoa oM, a Takke
MPeaIoXKusI 3aMeHy IOCTOSTHHOM apMUM BOOPY>KeHHBIM HapOIOM.

OTOT OIBIT 6bUT KAHOHM3UPOBaH B. 1. JIeHMHBIM KaK ITpoobpas rocymap-
CTBa OMKTATypHI IIponetapuara. JlenuH sugen B KommyHe Monenb MoaJIH-
HO HApOOHOI BJIACTH, IMIIEHHON GI0pOKpaTH3Ma ¥ OTOPBAHHOCTM OT Macc,
Y TIPSIMO CBSI3bIBAJI €€ OIIBIT C 3aJjayaMy CTPOUTEbCTBA COBETCKOIO MPaBo-
cynusi: «KommyHa momkHa 6buta ObITH He TTapiaMeHTapHOI, a paboTaroliei
KOpIiopalyei, B OOHO U TO >Ke BpeMs ¥ 3aKOHOAATEeIbCTBYIOIIEN U UCIIOTHSI-
I0111e¥1 3aKOHBI... CyZbM TOJKHBI ObLTM M306MPATHCST, OBITh OTBETCTBEHHBIMMU U
cMeHsieMbIMU»®. B. V. JIeHMH TTOTYe PKUBAJT, UTO «ITPOJIETAPCKUIA CY[I TOJIKEH
BOCIIMTBIBATh MACChl B AyXe OUCLUIUIMHBI U HETEPIMMOCTU K SKCIUTYyaTaTo-
pam». IMeHHO JIeHMHCKOe yBeueHrne KOMMYHO1 CTaso KIoUeBbIM UIE0I0-
rMYecKM MOCTOM MEXy MapKCUCTCKO Teopueii M MPakKTUKO paHHEeCOBET-
CKOT'0 Cy[0yCTPONCTBA. JTa YCTAaHOBKA Jieryia B OCHOBY JlekpeTa o cyge N2 1
(1917 r.), 3ameHuMBIIIETO OYPsKya3HbIE CYIbI PEBOTIOIMOHHBIMY TPUOYHAIAMU.

2Cwm.: lllamxosckas T. B. CamMmocCy/ KaK IMPOSIBJIEHME POCCUIICKOTO ITPAaBOBOTO MEHTAIUTETA //
ITpo6Gesnbl B poccuiickoM 3akoHopaTenbcTse. 2012. N2 6. C. 36—-38.

5 KoHu A. @. Cobpanne counHeHuii. M., 1967. T. 4. C. 118.

4 CM.: [lempaxcuykuti JI. M. Teopusi paBa ¥ roCyJapCTBa B CBSI3M C TEOpPYMEeil HpaBCTBEHHO-
ctu. CII6., 1907. C. 112.

S JlenuH B. . TTonHoe cobpanue counHeHuii. M., 1969 T. 33. C. 46-47.
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Bormnomennem atux uael B OpUANYECKYIO JOKTPUHY U MMPAKTUKY 3aHSI-
JIVCh BeAylllyie COBETCKME IOPUCTDI TTEePBbIX AeCSITUIeTHUI COBETCKOW BJIACTH.
Hapxkowm roctunim PCOCP u Teopetuk H. B. KpblieHKO 6bUT IJTaBHBIM UAE0-
JIOTOM «ITPOJIETAPCKOro MpaBocyaysi». OH 060CHOBBIBAJ yIIpollleHMe cyae6-
HOJI TIPOLIeIypbl, MAaCCOBOE TIPMBJIeUeHNE PAOOUMX M KPECTbSH B KauecTBe
3acemaTenieil (HApOOHBIX Cylieil) U Co3IaHNe PeBOIOIMOHHbIX TPUOYHAIOB.
KpbIJIEHKO YTBEPXKIAJ, UTO «CY, €CTh IITKOJIA 11T PA00UYMX ¥ KPECThSIH. .. IIIKO-
J1a K/1aCCOBOV 60pbOBI»®, TOAUEePKIMBAsI €T0 BOCIIUTATENIbHYIO U MTOIUTUYECKYTO
(byHKIMIO B pyKax ITpoJyieTapuara.

OmyH 13 aBTOPOB IEePBBIX COBETCKMUX KOmeKcoB A. I. T'oiix6apr akTUBHO
pa3pabaTbiBasl KOHLEMIMIO PEBOMIOLIMOHHOTO IMPaBOCO3HAHMS HAapoJa Kak
OCHOBBI IS BbIHECEHMSI TIPUTOBOPOB B YCIOBUSX OTCYTCTBUS KOAUMUIIUPO-
BAHHOTO ITpaBa, 0COOEHHO B MTePBbIE TOJIbI TIOCTIE PEBOJIOLIVINA.

B 6onee mo3gumit mepuon (1940-1950-e rr.) 1. C. KapeB cucTeMaTusmpo-
BaJI MPUHIMAIIBI COBETCKOTO CYyIOYCTPOIICTBA, IPOAOJIKAsL OTCTauBaTh BeLy-
1IyI0 pOJib HAPOAHBIX 3acefaTesieil Kak BbIpasuTesneil «COuMaaucTuyeckoro
MPaBOCO3HAHMSI» Y TIOTYEPKMUBAS «001[eCTBEHHO-TOIUTUYECKYIO POJIb Cymax»’.

TeopeTuyeckoe 06001IeHe ¥ HAYYHOe 0O0CHOBaHMEe Mies HApOIHOTO
MPaBOCYAMS TTOyUYMIa B TIEPUOJ, TTIOCTPOEHMSI 0OIEHAPOSHOTO rOCyAapCTBa
B CCCP. B mepnon, 60—-80-x rr. XX B. COBETCKIMe HPUCTHI aJaIITUPOBAIN ee K
YCJIOBUSIM «Pa3BUTOTO COLIMaIN3Ma». AKIIEHT CMEeCTUJICS C PeBOJTIOI[MOHHOIA
POMaHTUKM Ha CUCTEMHOE 0O0CHOBAHMeE U MOBbINIeHEe 3)(PEKTUBHOCTA CY-
IIeCTBYIOIIMX MHCTUTYTOB (HApOAHbIX 3acefaTesiei, ToBapullleCkx CyaoB) B
paMKax «COLMATUCTUIECKO 3aKOHHOCTU».

Crienanuct o cygoyctpoiictsy H. B. PagyTHas mry6oko aHanu3upoBaia
ITPaBOBO CTATYC M POJib HAPOAHBIX 3acenaTteneli. OHa BuAena B HUX MPOBOI-
HMKOB CBSI3U cyfa ¢ maccamu. OHa mucana, 4To «yJyacTye HapoOHbIX 3acefa-
Tejleil B OTIIPaBJIeHMM MPABOCYAMS SIBSIETCS OJHOM U3 BaKHENMIINX rapaH-
TUI TIPaBUIBHOTO pa3penieHust ae, M0 OHU, MPeCTaBIISIS MMPOKMEe CJION
TPYASIIIUXCS, BHOCSAT B CyIeOHYIO IesITeTbHOCTDb KM3HEHHbI OTIBbIT, 3HAHME
MEeCTHbBIX YCIOBUIA, TOHMMAaHUe IICUXOJIOTUN JIIOHEN. .. OTO AeliCTBeHHAs IIIKO-
JIa MPaBOBOr0 BocnuTaHust Mmacc»®. B 6osee mmo3aHeit pabore H. B. PagyTHas
pa3BUBaJia UIEI0 O eOMHCTBE TOCYIAaPCTBEHHOTO 1 0OII[eCTBEHHOTO Hauasia B
COBETCKOM TIpaBOCYIVIMN.

Wccnemoauus M. U. KneanapoBa ObLIM COCPEIOTOYEHBI HA OpraHu3alu-
OHHBIX OCHOBAX Cy[leOHOi BJIACTU U CTaTyce CyAeit, HO OH HeM3MeHHO I0J -
yepKuBaja NMPUHIMUIIMATbHOE 3HAUEeHMe HApOAHOr0 XapakTepa COBETCKOTO

¢ Kpovinenxo H. B. Cyn v ipaBo B CCCP: TeopeTHUeCKMit 1 MPaKTUIeCcKuit KOMMEeHTapuit K
OCHOBaM Cy0yCTPOICTBA, CyJOTIPOM3BOICTBA ¥ MaTepuaibHOro yrogosHoro mpasa CCCP. M. ;
J1.,1927.4. 1. C. 10.

71ut. no: KoHu A. @. Cobpanue counHenuit. M., 1967. T. 4. C. 36.

8 Padymuas H. B. HaponHblii cynbsi. M., 1977. C. 54-55.
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rpaBocyausi. B paHHMX paboTax OH YKa3bIBajl Ha CBS3b Cya ¢ MeCcTHbIMM Co-
BeTaMy Kak OpraHaMy HapOJHO BJIaCTH.

CoBpeMeHHbIe UCC/IeOBAIM aKIeHTUPYIOT BHMMaHMe Ha TMOMCKe oKa-
3aTeIbCTB (DOPMabHOTO YUacTHsl HAPOAHOTO 3JieMeHTa B IpaBocyaun. Tak,
[1. CoiomMOH noguepkMBaeT ABOCTBEHHYIO IPUPOAY y4acTHsl Hapoza B Mpa-
Bocyauu. C OHO CTOPOHBI, 3TO ObUT PUTOPUYECKUI ¥ MHCTUTYIIMOHATbHBIN
TIPUHIIAIL, C APYTOii — MHCTPYMEHT MOJUTUYECKOTO KOHTPOJIS ¥ MOOWMIM3a-
uyu. 3acepaTeny GopMaabHO MMeY PaBHbIe IpaBa C Cy[beit, HO Ha ITPaKTHKe
UX posib ObTa TTaccMBHOM. OTOOP HAPOIHBIX 3acemaTesiel TIaTeTbHO KOHT-
POMPOBAJICS TTAPTUITHBIMM PAaOOTHMKAMMY Y YMHOBHMKAMM IJ1s1 06eCIieueHmsI
TTOJINTUYECKO G1aroHameskHocT. CITVMCKY 3aceaTesiei COCTaBIIsUICh MECT-
HBIMM COBETaMU U IIPOBEPSIUCH MapTUIHBIMM OpraHamm’.

B kaure O. B. XieBHIOKa aHAIM3MPYIOTCS DOPMbI BOBJI€UEHMSI (T IEMOH-
CTpaluu BOBJIeYeH s ) HaceleHs B pepecCUBHYI0 KamnaHuio 1937-1938 rr.
ABTOD IIPUXOIUT K BBIBOAY O TOM, UTO B ITepuoj Bosbiioro Teppopa He 66110
peasibHOT0 y4acTys Hapoda B IPaBOCYAMM B TPAAULIMOHHOM MUJIU Ia)Ke COBET-
CKOM (Kak C HapOJHbIMM 3acefaTesiMu) cMmbiciiel?,

Psii BOIIpOCOB B HAYYHOM IMTEpAType TaK U OCTAIMCh He pa3pelieHHbIMNA.
K nmpumepy, OTCYyTCTBYeT OIHO3HAYHAsT MO3UIMS 10 BOIIPOCY O TOM, ObUT Jin
COBETCKMIA Cy[i MUHCTPYMEHTOM JIeMOKpaTuu uiau perpeccuii. Kak oneHnBaTh
MpaBOBOe Hacaenue HApOAHbIX CYyJIOB, TOBAPUIIECKMX CYI0B?

BcnencTBue 3TOrO 11€/1b10 TIPEACTaBAEHHOTO UCCIeA0BAaHUS CTAIO BbISIB-
JieH/e OCHOBHBIX HAYUHBIX ITOJIXO/I0B K TOHMMaHUI0 HAPOJHOT'O ITPaBOCYAMS
B COBETCKOJ I0PUANYECKON AOKTPUHE, aHAIU3 UX IBOMIOLUNUU U BIAUSHUS Ha
MPaBOMPUMEHUTEIbHYIO ITPAKTUKY. Peanu3aniys ey JOCTUraeTcs pelieHueM
CIeqy0IIMX 3a/1a4: OTIPeIeNIUTh MOHSITIE HAPOIHOTO IMPaBOCYIMS U Kiaaccudu-
LIMPOBATh ero GOPMbI 151 TEPMUHOJIOTMUECKO SICHOCTU ; TPOBECTY KPaTKMit
0030p CY[OB C yyacTueM HapOJHOTO 3jieMeHTa B UcTopuu Poccum Kak KOH-
TEKCT JJIs1 aHa/IM3a COBETCKOM MOAeNN; CUCTEMATU3MPOBATh HAyYHbIe MO/ -
XO[IbI K HAPOJAHOMY MPaBOCYAMIO B TOCOBETCKOM, COBETCKON 1 COBPEMEHHO
IOPUCHPYAEHIIVNN; USYYUTD IBOMIOLMIO KOHIIENIMM B paMKax MapKCUCTCKO-
JIGHMHCKOV TEOPUM U ee NIPOTUBOPEeUNsi; OLLeHUTDb MPAKTUUeCKMe MeXaHU3-
MbI BOBJIeUeHMs HaceseHus B cymebHyto cuctemy CCCP (HaponmHbie 3acemaTe-
JIV, TOBAPUIIECKNE CYbI, ITyOIMUHBIE TIPOIIECCHI); BBISIBUTD IMCKYCCMOHHbBIE
BOMIPOCHI 1 CHOPMYAUPOBATH ABTOPCKYIO MO3ULIMIO TT0 CITOPHBIM acCIIeKTaM.

[Tox HapoIHBIM ITPAaBOCYMEM B MCCIeI0BaHUY ITOHUMaeTcst hopma opra-
HM3alUM CyIOIIPOM3BOACTBA, IPeAIoararolas psmoe Ui orocpefoBaHHOe
y4JacTye rpakaH B OTIIpaBJIeHNUM IpaBocyausi. B popmaabHOM cMbICTE — 3TO

9 Cm.: Conomon IT. CoBetckas woctuumst ipu Cranuue. M., 1998. C. 46-47.
10 Cm.: XnesHwk O. B. 1937-i1: Cranuu, HKBII 1 coBeTckoe o61ecTBo. M., 1992.
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COBOKYITHOCTb MHCTUTYTOB, HAIIPaB/JIeHHAs Ha JIETUTUMAIINIO CyIeOHO BlIacTu
yepe3 BKIIOUYEHNE ITPeICTaBUTeIIe 00IeCcTBa B ITPOLECC TPUHSITHS PEeIIeHNIA.

B uctopun Poccuyt MOKHO BbIAEIUTD pa3HOOOpasHbie (OPMbI HAPOTHO-
ro npasocyaus. B npeBHepycckuit mepuos BeyeBbie cobpanus B HoBropone u
[TckoBe (X—XV BB.) BBIMOTHSIIN Cyae6HbIe QYHKIMM, pa3pelrast CIopbl MeX-
Iy TOposkaHamu. PellieHMSI IPUHUMAINCh KOJIJIEKTUBHO, YTO OTPaXkaio Tpa-
IUIMM OOIIMHHOIO CaMOYIIpaBaeHus! .

B ummnepckuii mepmop neiicTBOBasia KPeCThbsTHCKAsT OOIIMHHAS FOCTULIVS
(XVIII-XIX BB.). CesibCKMe CTapOCThI M CXOIbI pa3doyupaan MejKkue mpaBoHa-
pYIIeHMsI, PYKOBOJCTBYSICh OOBIUHBIM MpaBoM. B xome Cyme6HOI pedhopMbl
1864 1. BBOIMINCH BBIOGOPHBIE MUPOBBIE CYZIbY, KOTOPbIE pACCMATPUBAIM 10
70 % TpaskmaHCKUX ¥ MeJIKMX YTOJIOBHBIX men'2,

B coBeTcKkuif mepuo HapogHOe MPaBOCYAMe OCYIIEeCTBISIIIOCh B (hopme
yJacTust paboumx M KpecTbsIH B KauecTBe 3acefaTesieii; 0OIIecTBeHHBIX CY-
I0B (TOBapuIlleCcKye, CeJIbCKIe, OOIIMHHbBIE CYIbI); TYOTMUHBIX 00CYKIEHMIA
nen (cobpaHust KOJUIEKTUBOB, TTIOKa3aTelbHbIe MTPOIeCChl); CaMOIesITeTbHBIX
MPaBOOXPAaHUTETbHBIX OPTAHOB (APY>KMHbI, KOMUCCUN).

Kak ormeuaet A. C. TymanoBa, B CCCP nomuH1poBaiu nepsble nBe dhop-
MBI, UTO OOBSICHSITIOCh «CTPEMJIEHMEM COUYETATh MUIE0JIOTMUECKII KOHTPOJIb
C BUIMMOCTBIO IeMOKpaTum»'®, OgHM uccaeqoBaTean'* BUIST B HUX MHCTPY-
MEHT BOCITUTAHUS «COLMATMCTUUECKON 3aKOHHOCTH», IPyTHe!® yKa3bIBalOT
Ha UX HU3KYIO 3pderTrBHOCTD. Tak, kK 1980 r. B CCCP neiicTBOBAJIO CBBIIIE
300 ThIC. TOBAPUILLECKUX CYI0B, €XKETOTHO PacCMaTPUBABIINX A0 2 MJIH Aem'e,
OpHaxko 85 % peleHuit Kacaauchb HapylleHUi TPyoOBO¥ OUCIUTUIMHBI, UTO
CHMKAJIO X IIpaBOBOe 3HaueHue!’.

M3/105keHHOE TT03BOJISIET BBIIEIUTH TAKYI0 0COOEHHOCTh COBETCKOM KOH-
LIeTMM HapOJHOTO IMPaBoOCyIMs, KaK ee KJIacCoBbIi Xapakrep. [IpaBocynne
paccMaTpuBaIOCh KaK OpyAue AMKTATYpbl MpojeTapuaTa Ajsl MogaBIeHus
9KCIUTYyaTaTOPCKUX KIACCOB U 3aIUThl MHTEPECOB TPyAsIuxcs. KoHuenys
OT/IMYAJIACh MTPOCTOTON U JOCTYITHOCTbIO, BhIpakaBIIECSI B OTKa3e OT «6yp-
’Kya3HO» CJIOKHOCTM Cy/IeOHBIX ITPOLIeAYP, TPEOOBAHMSIX K ITOHSITHOCTH Cyia
JJISI MacC, aKTMBHOM MCITO/Ib30BaHMM PEBOMIOLIMOHHOTO MPAaBOCO3HAHMS Ha-
psimy ¢ popmaabHBIM 3aKOHOM (0co6eHHO B 1917-1920-€ 1T.).

11 Cm.: FOwixog C. B. O6111eCTBEHHO-TTOMUTUYECKUIL CTPO¥t U ITpaBo KieBckoro rocymapcTsa.
M., 1949. C. 87.

12.Cm.: KopHunos A. A. Kypc ncropum Poccun XIX Beka. M., 1993. C. 203.

3 Tymanosa A. C. O61IecTBeHHbIE OpraHu3aiu B Poccun: mpaBoBoe rosoxenue. 1860—
1930-e rr. : MOHOrpadus. M., 2019. C. 211.

4 Cm.: Casuykuti B. M. Oprauusaius cyme6Hoii Baacty B CCCP. M., 1996. C. 200.

15 Cm.: [lasud P., Kopppe-Cnurosu K. OCHOBHbBIE PaBOBbIE CUCTEMbI COBPEMEHHOCTH. M.,
1999. C. 240.

16 Casuyxuti B. M. Ykas3. cou. C. 92.

17Cm.: [lasud P., Kogppe-Cnuro3su K. Ykas. cou. C. 276.
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WHCTUTYTBI HAPOTHOTO YUACTHSI B IPABOCYIUM OTIINYAJINCH MaCCOBOCTBIO.
WHCTUTYT HApOIHBIX 3aceaTesieli, TOBAPMUIIECKIe CY/Ibl, HAPOIHbIE IPYKMHbI
KaK CII0C00 MPSIMOTO BOBJIEUEHMS TPYASIIMXCS B OTIIPABJIEHNE TTPAaBOCYINS
U UIX «IIPaBOBOTO BOCIIMTaHMsI» 0OBEAVHSIN COTHU THICSY YeJIoBeK. BmecTe
C T€M Cy[I, He ObLT HE3aBMCUMMOJi BETBBIO BJIACTH, a SIBJISUICS YaCThIO rocymap-
CTBEHHOTO aIfapara, MOAKOHTPOJIbHOTO TTAPTUM ¥ COBETAM, PeaTn3yIOIIM
TEKYIIYIO ITOIUTHUKY.

[TpaBocyaye CIy>KII0 He TOITBKO pa3pelieHIo CITOPOB ¥ HaKa3aHUIO Ipe-
CTYITHMKOB, HO ¥ BOCITUTAHMIO «HOBOTO UeJIOBEKA», TPOTIaraH/Ie COLMaTNCTI-
YyeCKuX IIeHHOCTe 1 Mobwim3anyy Macc. CoBeTCKast KOHILIEIINSI HAapOIHO-
'O IPaBOCYaMs, 6YAYUM MCTOPUYUECKM 3HAUMMBIM (P€HOMEHOM U ITPOTYKTOM
CBOEI1 3MMOXM, OCTANACh MPEXKIe BCETO MHCTPYMEHTOM IOJIMTUYECKOI Biac-
TU U UIE0JIOTMYECKOTO KOHTPOJISI, HECOBMECTMMBIM C OCHOBAMY ITPAaBOBOTO
rocymapcTaa.

CoBpeMeHHOe UCIT0JIb30BaHMe COBETCKOV KOHIIEIIIVM HAPOIHOTI'O ITPaBo-
cynust TpebyeT OCTOPOKHOTO M KPUTUUECKOTO roaxoza. [IpsiMoe 3auMCTBO-
BaHMeE COBETCKOI MO/ HEBO3MOKHO B IIPABOBOM I'OCY/IapCTBE, OCHOBAH-
HOM Ha MPUHIINIIAX BepPXOBEHCTBA IMPaBa, He3aBUCUMOCTH Cya, mpodeccu-
OHAJIM3Me CYHeli U 3aluTe IpaB yeaoBeka. OMHAKO OTAe/IbHbIE MHCTUTYTHI,
OTOpPBaHHbIE OT TOTAIUTAPHOTO M KJIACCOBOTO KOHTEKCTA, MOTYT HAaXOIUTh
OTpakeHle B COBpEMEHHbBIX Mouckax. K mpumepy, ycuaeHmue o61eCTBEHHO-
IO KOHTPOJISI ITyTe€M Pa3sBUTHSI MHCTUTYTOB OOIECTBEHHBIX HaOII0maTeNel,
COBETOB TP CyHax.

KiroueBoe OT/iMUMe COCTOUT B TOM, YTO B COBPEMEHHOM Je€MOKpaTUie-
CKOM ITPaBOBOM I'OCYAapCTBe JI060€ yyacTye rpakgaH B MPaBOCYAVN TOJIK-
HO IIPOMCXOIUTH B paMKaX 3aKOHA, I0J, PyKOBOJICTBOM PO eCcCMOHATbHBIX
cyneii 1 6e3 yiep6a sl TPUMHIIMIIOB HE3aBUCUMMOCTH CyIe6HOI BJIaCTH, CO-
CTSI3aTEbHOCTH, TIPE3YMITIMY HEBMHOBHOCTU ¥ 3alIUThl HEOTbEMJIEMbIX
TIpaB JIMYHOCTM.
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PELEH3MIN, Ob30PbI

VIK 34.01

OB30OP YETBEPTOM MEXIVYHAPOJIHON
HAVUYHO-TIPAKTUYECKO KOH®EPEHIIUU
«IOPUINYECKUE KOH®JIUKTHI
COBPEMEHHOTIO MUPA - 2025»

(Bopouesx, 28 despansa 2025 r.)

. C. 3aBbsiOoBa
BopoHedxcckuli zocydapcmeetHalli yHugepcumem

[Moctynuia B pegakiuio 1 uioHs 2025 T.

AHHOTAaMs: B 0630pe Mpe/ICTaBIeHbI TE3UCHI TOK/IaI0B yYaCTHUKOB UeTBep-
TOJ MeKIyHapOIHOV HayYHO-TIPAKTUUeCKOi KoHbepeHn «IOpuandyeckne
KOHGIMKTBI cOBpeMeHHOTo Mupa — 2025», cocTosiBIeiics Ha 6aze HayuHo-
06pa30BaTENLHOTO [[EHTPA PUANIECKOT aHTPOTIONOTUY Y KOHPIMKTOIOTUN
opuandeckoro daxynbreTa BopoHeKCKOro rocyjapCcTBeHHOTO YHUBepCUTeTa
28 despasisg 2025 1.

KnioueBsble ¢JIoBa: KOHQIMKTBI, aHTPOIIONIOTMYECKIE (PaKTOPBI, AaHTPOTIONO-
T'Vsl, TIPABOBbIE IEHHOCTH, PUHITUIIBI IIPaBa, MeayaIus.

REVIEW OF THE 4™ INTERNATIONAL
SCIENTIFIC AND PRACTICAL CONFERENCE
“LEGAL CONFLICTS
OF THE MODERN WORLD - 2025”:

(Voronezh, February 28™, 2025)

I. S. Zavyalova
Voronezh State University

Abstract: the review presents the abstracts of the reports presented by the
participants of the Fourth International Scientific and Practical Conference
«Legal Conflicts of the Modern World», held at the Scientific and Educational
Center for Legal Anthropology and Conflictology Studies of the Law Faculty
of Voronezh State University on February 28, 2025.

Key words: conflicts, anthropological factors, anthropology, legal values,
principles of law, mediation.

© 3aBbsiiona U. C., 2025

110

XYPHA OPUONYECKOM AHTPOMONOTMM U KOH®AMKTONOTMM
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY



3aBbsnoBa U.C. 0630p YeTBepToit MeXAyHAPOAHOW HAy4YHO-MPaKTUUYECKOM KOHDEPEHLMM. .

o
y /i & - o y

BEYSrEat’” -
‘ -.."-‘. 3 ) . =
ROx>aon / " f s e

28 deBpans 2025 r. Ha ruiatdopme HayuHo-0O6pa3oBaTeIbHOrO IIeHTpa
IOPUINYECKOI aHTPOIIOIOTUM Y KOHMIMKTOMOTUM I0PUINUECKOTO (haKylb-
TeTa BOPOHEKCKOTr0 TOCYAapCTBEHHOTO YHUBEpCUTeTA Mpoiaa YeTBepTast
MeXIyHapoHas HaydHO-TpakTuuecKkasi KoHdepeHius «lOpuanueckme KoH-
(nukThI COBpeMeHHOT0 Mupa — 2025».

C npMBeTCTBEHHBIM CJIOBOM K YYaCTHMKAM KOH-
dbepenuym o6paTmIack pykoBoauTenb HayaHo-obpa-
30BaTeJIbHOTO I[€HTPa IPUANIECKON aHTPOTIOIOTUN
" KOHGIMKTONIOTUM, 3aBeayiolnii kKadbenapoit Teo-
pUM U UCTOPUU TOCYIAPCTBA U IIpaBa I0PUINYECKOT0
(dakynbTeTa BOpOHEKCKOTO roCcylapCTBEHHOTO YHU-
BepcuUTeTa, JOKTOP IOpUAMUYECKUX HaAyK, Ipodeccop
Ceernana HukonaesHa MaxuHa, o6paTB BHMMA-
HMe YYaCTHUKOB KOH(epeHIIUM Ha TOT GaKT, UTO MUP
Pa3BUBAETCSI HEBEPOSITHO CTPEMUTEIBHO, KOH(IMKTO-
TeHHOCThb Pe3Ko Bo3pacTaert. IIo MHeHuIo mpodecco-
pa C. H. MaxuHOI1, JaHHbII MTPOIIeCC OMHOBPEMEHHO SIBJISIETCSI Y OObEKTUB-
HBIM, ¥ CYObeKTUBHBIM : 00bEKTUBHBIM ITOTOMY, YTO MEHSIOIIASICS PEaTbHOCTh
BCerja MoposkaaeT CTOTKHOBEHME HOBBIX CUJI, & CYObeKTUBHBIM — IIOTOMY, UTO
He BCe YCIEeBAT 32 CTPEMUTEITbHO MEHSIOIIMMCS MUPOM, TPOTUBOIENICTBY-
10T 3TUM U3MeHeHMsIM. CBeTiaHa HuKoaeBHA OTMeTIIA, UTO, K COXKAJIeHUIO,
KOH(MIMKTOreHHOCTb COBPEMEHHOTO MMpa ITOKa MMeeT TeHI€HIIUIO TOJIbKO K
MMOBBIIIEHNIO, UTO CBSI3aHO C BHeApeHMeM HOBbIX MHCTUTYTOB, pacIiMpeHN-
€M ITPOCTPAHCTBA AeCTBYS KasKIO0T0 MHAMBUIA, KAKIOT0 CyOheKTa, a TaKKe
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HepeIKo He MPOCTO C HEITOHMMaHWeM, HO U C HENIPUSITUEM TeX MPOIeCCoB,
KOTOpbIe BO3HUKAIOT. Hesib3s1 He OTMeTUTh, YTO TaKoe MPOTUBOCTOSIHYME B COB-
peMeHHOM MeHSIOIEeMCSI MUpe OCYIIeCTBISIeTCS M Ha MUKPO-, M Ha MaKpo-
YPOBHSIX. B HacTos11ee BpeMs yeI0BEK MOKET BUIETh KaK IMYHOCTHbIE KOH-
(IMKTBI, MESKITMYHOCTHBIE, TPYTITIOBbIE, TaK M KOHQIMKTHI HA MaKpOYpPOBHE,
KOHMIMKTBI MUPOBOTO XapaKkTepa, KOHGIMKTbI He TIPOCTO MeX/y rocy1apcT-
BaMM, a MeXXIy YacTSIMM CBeTa, MeXay yacTsiMmu mupa. [To mHeHMIo ripodec-
copa C. H. MaxuHOJ4, ceromHst HaCTajao BpeMsi TOBOPUTD 00 yIIpaBIeHUM KOH-
(baMKkTaMM 1 0 TPOTUBOAEMCTBUM KOHMIMKTOTEHHOCTY 1 KOH(PIMKTOTeHe3Yy.

ITpodeccop kKadenpbl COLMOIOTUN U TTOJINTOIOT YA
ucTopmueckoro (paxynbreTa BopoHesKCKOro rocygapct-
BEHHOTO YHUBEPCUTETA, AOKTOP MOIUTUIECKUX HAYK,
npodeccop Anekcanapa BukroposHa I'lmyxoBa B [10-
Kiaze Ha TeMy «K BOIpocy 0 QYHKIMSIX COIMATbHOTO
KoHMMKTA (CTapbIit CIIOp HA HOBOM BUTKE UCTOPUN)»
MpoaHaJu3MpoBaa npobaemy byHKIMI COLMATbHO-
ro KOH(IMKTA, MMOCKOJIbKY JaHHbBIN acreKT OKa3as-
: CS1 B TEHU MeMHCTpUMa KOHQIMKTOIOTMYECKO MbIC-
i ‘J mu. [Ipodeccop oTmeTnsa, YTo Mpobiema KOHGIMKTA

' BCeraa MpMHAAIexana K Yyucty Hambomnee GyHIaMeH-
TaJbHBIX U CJIOKHBIX BOITPOCOB COLIMAIbHBIX HayK. ViIcTOpMst MMPOBOI 06I1Ie-
CTBEHHOJ MBIC/IM 60TaTa MHOTOUYMCIEHHBIMY Pa3MbIIIIJIEHUSIMU O TIPUPOJIE U
MTPOMCXOKIEHUY PA3HOTO POZA COLMATbHbIX CTOTKHOBEHMIA, BOCCTAHMIA, OYH-
TOB, BOVH U T.7., HauuHas ¢ [lnatoHa u Apucrorens. Ho mepBbie KOHQINKTO-
JIOTMYEeCKMe TeOpUM BO3HMKAIOT B OCHOBHOM BO BTOPOJ MoJoBMHE XIX B. U
CYILIIECTBEHHO PacXOAsTCsI B CBOMX TE€OPETUKO-METOA0JOTMYeCKMX OCHOBA-
Husx. [To MmHeHMIo ripodeccopa A. B. I'lmyxoBoii, IJ1aBHOI JIMHMEN «pacKoia»
MEXY CTPYKTYPIUCTCKUM U QYHKIIMOHATMUCTCKMUM IMOIXOIOM K KOH(MIMK-
Ty CTAaHOBUTCS IMpo6ieMa ero (pyHKIN.

Anekcangpa BUKTOpOBHA MOSICHI/IA, UTO CYIIeCTBOBAJIM pa3IMyHbIe B3IJIsI-
Ibl Ha QYHKIMM KOHQUIMKTA, HO 60Jiee yIauyHOol B 9TOM IJIaHe OKa3aiach I10-
3UIMSI YUEHBIX, COITIACHO KOTOPOVi COIMaabHbIe KOHMIMKTBI MOTYT OBITh He
TOJIbKO AV CHYHKIMOHATbHBIMM, T.€. PA3PYLIUTETbHBIMY, HO U (PYyHKI[MOHAJb-
HBIMU, T.€. CO3UAATEIbHBIMM JIJISI TO 0OLIECTBEHHO CUCTEMbBI, B KOTOPOi1
OHM BO3HUKJIM U Pa3BUBAIOTCSI.

B 3aBepiiieHMn cBoero BbiCcTyruieHus rpodeccop A. B. [lyxoBa oTmeTu-
7a, 4To QYHKIMUY KOHMIMKTOB MOTYT CITOCOOCTBOBATH HE TOMBKO pa3obiie-
HUIO, HO ¥ HUBEJIMPOBAHMIO U Jaske YCTPaHEHUIO Pa300IIaloIX 3J1eMeHTOB
¥ BOCCTAaHOBJIEHMIO eqMHCTBA. ECyin B pe3ynbraTe KOHOIMKTA B OTHOIIEHUSIX
MeXIy CTOPOHAMM HACTyIaeT pa3psiiKa HallpsoKeHHOCTH, TO OH MOKeT Ta-
KM 006pa30M BBIMOJTHUTH CTAOMIM3UPYIONTYI0 PyHKIMI0. EC/iu mpoucxoanut
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repeceueHye KOHQIMKTHBIX TMHUI MeKIY MHOTMMM Pa3JIMIHBIMM IPYIITIO-
BbIMM MHTEpecaMu, TO 3TO HelTpaau3yeT UX JeCTPYKTUBHbIN MOTEeHIMAT U
MIPENSITCTBYET PacKoiy o61ecTBa. «OgHAKO BCe 3T Pa3MbIIIIEHMS] YMECTHbI
TOJIBKO B TOM CJTyuae, eC/iv B pe3y/abTaTe KOHGIMKTA He 3aTparnBaloTcs 6a3o-
Bbl€ IIEHHOCTY, HAa KOTOPBIX 0OIIIECTBO IeP5KUTCSI, TAK Ha3bIBA€MbIi 6a30BbIif
1IeHHOCTHbBIV KOHCEHCYC», — MosicHuIa mpodeccop A. B. ['myxoBa.
BricTymieHMe 3aBenyoliero Kadbenpoit rpaskaaH-
CKOTO IIpaBa U rpaskgaHCKOro CyIOIpOnU3BOLICTBA, 3a-
MeCTUTeJIS IMpPeKTopa o HayyHo¥ pabore IOpuanye-
CKOTO MHCTUTYTA FOXKHO-YpasbCKOTO rOCyIapCTBEHHO-
ro yausepcurtera (HUY), uiena Coseta tipu [Ipe3n-
neHTe PO 1o xoguduKkaimum 1 COBEPIIEHCTBOBAHUIO
IrPaXXIAHCKOTO 3aKOHOAATENbCTBA, JOKTOPA IopuanJe-
CKMX HayK, noleHTa TuxoHa Ilerposuua Ilognisa-
JIOBa ObLJIO ITOCBSIIEHO MPEBEHTUBHBIM MCKaM B YaCT-
HOM ITpaBe KaK CPeaCTBY IPeBEeHLIMM HapyIeHnit. [1o-
KJIaIUMK OTMETWI, UYTO Hanboiee BasKHbIM MOMEHTOM
IIJIST 3aKOHOJATesIST U TIPABOMIPUMEHUTES SIBSIETCS
MpeBeH1IVs IpaBOHaPYIIeHN, TPOTUBOelicTBMe KOH(IMKTaM. I B TaHHOM
KOHTEKCTe IPEBEHTMBHbIE MCKM HallpaB/IeHbl HAa YCTPaHeHMe peasibHOM yIpo-
3bI COBEPIIEHMS TIpaBOHapyleHus. B To ke BpeMst aBTOP OTMETWII, UYTO aHa-
13 cymeOHO TPaKTUKY TTOKa3a/l BeCbMa HMU3KMI YPOBEHbD Kak Iogaum mpe-
BEHTMBHBIX MCKOB, TaK U X yaoBjaeTBopeHus. T. I1. [TogmmBasoB 0603HaUMII
HeKOTOpble TIPUUYMHBI CKJIaibIBalolleli HeraTUBHOM CUTyalUyM B YaCTU MpU-
MeHEeHUs TIPEBEHTUBHBIX UCKOB. Tak, HarpuMep, OOHOM U3 TIPUYMH OH Ha-
3BaJI TOT (DAKT, UYTO YIPO3Yy 1 HEM3OEKHOCTb OU€Hb TPYIHO T0Ka3aTh, TO3TO-
MY Cyfy Jierde MPUHSITH pelieHne 06 oTKase B yI0OBJI€TBOPEHMM TAaKOTO MCKa.
Kpome TOrO, HEraTMBHBIM MOMEHTOM /1151 TIPAKTUKU IIPUMeHEeHUs TIpeBeH-
TUBHBIX VICKOB SIBJISIETCSI OTCYTCTBME HaJJIeXalllX TeopeTUueckux Hapabo-
TOK B COOTBETCTBYMOIEe chepe. B 3aBeprieHny JOKIAAINK TTOSICHWI, 4TO 6e3
KavyeCTBEHHOTO JOKTPUHATBHOTO aHa/M3a, 6e3 3HAUMTEIbHOTO 00beMa Hayu-
HBIX ITy6/IMKAIMif BeChbMa CJIOKHO TOCTUYD XOPOIIIETro .
YPOBHS IIPAKTUKY ITIPUMEHEHMSI IPeBEHTUBHBIX MICKOB. ———
3aBenmyromnii Kabeapoii KOHCTUTYIMOHHOTO ITpaBa
1opuamnueckoro ¢akysbrera besiopycckoro rocygapcr-
BEHHOTO YHMUBEPCUTETA, TOKTOP OPUANYECKUX HaAYK,
npodeccop I'puropuii AnekceeBnu BacuieBudy BbI-
CTYIIMJI C JOKJIAIOM Ha TeMY: «AIMUHMCTPATUBHbIE U
YTOJIOBHBIE IEJTUKTHI KaK OTpaskeHye KOHGIMKTA YacT-
HBIX U ITyOIMYHBIX MHTEPECOB». B Hauae CBOero BbI-
CTYIUIEHVSI TOK/IA UMK ITPUBEJT CTATUCTKY Pecrry6mmkm

XYPHA OPUONYECKOM AHTPOMONOTMM U KOHOAMKTONOTMM ’I 'I 3
JOURNAL OF LEGAL ANTHROPOLOGY AND CONFLICTOLOGY




3aBbsnoBa U.C. 0630p YeTBepToi MexayHapOAHOW HAy4YHO-MPaKTUUYECKOM KOHDEPEHLIMM. .

bBenapych B yacTu CoBepIlieHUS aAMUHUCTPATUBHBIX U YTOJIOBHBIX AETUKTOB,
0003HaUYMB HAMETUBIINIICSI POCT B paccMaTpuBaeMoii cepe. OgHOI 13 Ipu-
YJH TAKOTO POCTA SIBJISIeTCSI HU3KUI1 YPOBEeHb KauecTBa MPpodmIaKTUUeCKOo
PaboThI CO CTOPOHBI COOTBETCTBYIONIMX CyOBeKTOB. Kak To/MbKO Takast pabora
6bL71a MMOJHSITA HA MHOW YPOBEHbB, TO BEChbMa 3aMETHO CTaI0 CHMKAThCS KO-
JIMYEeCTBO KakK aIMUHUCTPATUBHBIX AEIMKTOB, TAK U YTOJOBHBIX. B KauecTBe
TOJIOKUTEIbHOTO TpuMepa rmpodeccop I. A. BacuneBud npusen onbiT Kutas B
YacTy BHeJpEeHMS COLMATbHbBIX PEATUHTOB. [Io ero MHeHNI0, BHEAPEHME COB-
peMeHHbIX IIM(PPOBBIX TEXHOIOTUIT OyIeT B ONpeIeIeHHOM YacTy CII0Co0CT-
BOBaTb TOMY, UYTOOBI HaceJIeHye IeiCTBOBAJIO IIPaBOMEPHO.

VII0JTHOMOYEHHBI 110 TTpaBaM pebeHka B Bopo-
HeXXcKoil obnactu AHrenuHa IOpreBua CeBepru-
Ha B iokiaze Ha Temy «lOpuanueckme KOHGIMKTHI B
KOHTEKCTe ceMbecOeperariero rnoaxoaa» 3aTpoHyna
BeCcbMa Cepbe3Hblil BOMPOC — 3TO KOHQIMKTBI Cpeau
HECOBEPILIeHHOJIETHUX U B OTHOIIIEHUYM HECOBEPIIeH-
HOJeTHUX. JJOK/IaAuMK OTMeTHu/a TaKie HOBble KOH-
(bIMKTBI, KaK KMOePOY/UIMHT ¥ KMOGepITpeCcTyITHOCTb, B
TOM UMCJie B MTOIPOCTKOBOI Cpefie U 110 OTHOIIEHUIO K
IeTsM 1 moapocTkaM. Hapsiy ¢ aTumu KoHGAMKTaMu
CYILIECTBYIOT ¥ TPAJUIIMOHHbIE KOH(MIMKTBI. AHTeTMHA
IOpbreBHa 3aTpoOHYy/a BaXkKHbIN BOMIPOC O ceMbecOepeskeHNy, 0XapaKkTepu3o-
BaB ero Kak HOBbIN TepMWH, ONIpeAesIoii OpMeHTUPbI TOCYAapCcTBa B Ua-
CTY COXPaHEHMSI CEMbU U JOOPBIX OTHOIIEHMIT MEXKIY T€ThbMU U POIUTEISIMMA.

Ocsernast KOHGQIMKTOIOTMYECKIE aCIIeKThI B YacTy IpaB pebeHka, A. 10. Ce-
BepryuHa npuBesa akTyaJabHble CTATUCTUUYECKIEe CBeleHNSI B JTaHHOM HallpaB-
JeHuy 1o BopoHeXCKoii 06;1acTy 3a mpoie e roasl. [Ipy 9ToM 0Ha OTMe-
Ti1a GOJBIIOJ yCIIeX aKTUMBHOIO Pa3BUTHS M BHEIPEHMS] BHECYIEOHBIX Me-
TOAOB pelleHs CEMEHBIX CIIOPOB B YPEryJIMpOBaHUM BCEX CEMEeHbIX KOH-
(MKTOB, KOTOPBIE 3aTPATUBAIOT IETEN.

AnBoxat, ynmpasJsoniuii mapTHep opuanueckoit dupmel «Cunb [da JIn»,
apbutp Kuraiickoi MesxayHapomgHOM SKOHOMUYECKOM
u ToproBoit apoutpaskHoii Komuccuu (CIETAC) Wkoy
I'vannsions (Kutaiickas HapogHas Pecrryonmika, 1. Ile-
KUH), BBICTYTIas C OKIaL0M Ha TeMy «I[opsiiok rogauu
3asiBJIeHMs O IPU3HAHUM U UCIIOJTHEHMM pellieHni poc-
CUICKMX apOUTPasKHBIX CyIoB B KuTae: KOH(IMKTOMO-
TMYECKUii aCTIeKT», BeCbMa AeTaJbHO OXapaKTepu30Bal
aKTyaJbHbIe BOTIPOCHI MPAKTUKM TTPU3HAHUS U UCTION-
HEHMST pPOCCUIICKUX cymeOHbIX pemenuit B KHP, o6pa-
TUB BHMMAaHMe Ha PsIJ CYIIeCTBYIOUIX MPo6ieM, ¢ KO-
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TOPBIMM POCCUITCKIME KOMIIAHUM CTA/IKMBAIOTCS B Kutae. OCHOBHOJ MPUUMHOM
nomydeHust B KHP HeKOTOpbIMU pOCCUIICKMMY KOMITAaHUSIMM OTKa3a B MPU3HA-
HUM Y VICTIOJTHEHUY POCCUICKUX CYyIeOHBIX PelIeHNi1 IBsIeTCs TOT (PaKT, 4To
TaKkyue KOMITaHUY He UMeIOT MecTa ITpebbIBaHMs, puinana, mpefcTaBUTeNbCT-
Ba B Kutae. OgHaxo, Kak MOSICHU JOK/JIagulMK, BHMMAaTE/IbHbIN aHa/Iu3 AeiiCcT-
BYIOILIMX COOTBETCTBYIOUIMX MTPABOBBIX JOKYMEHTOB B KnTae mo3BOaMI JOKa-
3aTh 0OpATHOE B YACTM PEIIeHMS ITPOIIeCCyaTbHbIX BOIIPOCOB TAKOT'O XapaKTepa.

Kpome Toro, Ykoy I'yaHII310Hb 00paTW/I BHMMAaHME POCCUICKMX KOJIIET Ha
HeOoOXOIMMOCTb COBEPIIIEHCTBOBAHMSI cofepykaHmst [loroBopa o mpaBoBOii I0-
Moty mexxay Kuraem u Poccueii, TOCKOIbKY OTHOIIEHMS] MEKAY CYObeKTaMu
yKa3aHHBIX IOCYJapCTB Pa3BUBAIOTCSI JOCTATOUHO CTPEMUTEbHO, a TPaBo-
Bble IOKYMEHTBHI C TaKO OBICTPOTOI He COBEPIIEHCTBYIOTCS, UTO 3aTPYIHSIET
6113HeC-OTHOILIEHNST MEKIY TOCYAapCTBAMM.

3aBenmytomnii Kadenpoit Teopun 1 UCTOPUU TOCY-
JlapcTBa 1 Mpasa puamndeckoro daxkyabreta Haimo-
HaJIbHOTO 1CC/Ief0BaTeNbCKOro Hypkeropomckoro rocy-
IapcTBeHHOTO yHUBepcuTeTa M. H. 1. JlobaueBckoro,
IOKTOp I0pUAMYECKUX HayK, mpodeccop Bepa Bopm-
coBHa PomMaHOBCKasi BBICTYIIIJIA C JOKIAOM Ha TEMY:
«K1BOTHBIE B MU pe OPUANIECKMUX KOHPIUKTOB». AB-
TOp oOpaTu/ia BHMMaHMEe YYaCTHMKOB KOH(MEepeHIUN
Ha TOT (aKT, YTO PUANIECKIEe KOHMIMKTbI, CBSI3aH-
HbIe C XMBOTHBIMU, MOTYT BO3HUKATh B Pa3JIMUHbIX
KOHTEKCTax ¥ OXBaTbIBaTb MHOXXECTBO acIieKToB. [Io MHeHMIO rpodeccopa
B. b. PomaHOBCKO¥, KOHGIMKTHA cama ITpobeMaTHKa, ITOCKOIbKY B HACTOSIIee
BpeMsI CYIIeCTBYIOT pa3anuusi B TOHMMAaHMUY MTPaB XKUBOTHBIX. TakKe JOKIa-
YK TE€3MCHO 0003HAYM/IA U MHbIe KOHMIMKTHBIE HAIIPABJIEHMS B pacCCMaTPy-
BaeMoii chepe, cpeayt KOTOPBIX Kak 3alMTa Pa3JIMYHbIX BULOB JKMBOTHBIX, TAK
" JKecTokoe obpallleHue ¢ XMBOTHbIMU. Bepa BopucoBHa noakperuisisia cBoe
BBICTYIIJIEHVE MHTEPECHBIM OIBITOM 3apyOesKHbIX TOCYJAapCTB B YaCTy paspe-
IIeHUsT TakoTo pofia KOH(IMKTOB. B 3aBepiienun npodeccop B. b. PomaHOB-
CKasl MPeIToNIoKIIIA, YTO YCUITUS CITeLIAICTOB B 00-
JIaCTU MpaBa, 300TICUXO0IOTUM, BETePUHAPUM A,0JIKHbI
OBITh HAIPaBJIEHbl Ha BbIPAOOTKY HEKOI AOPOKHOI
KapThl, Bedyliei K o0Imelt ryMaHu3auuy OTHOIIEeHU
JIIOO e C JKMBOTHBIMU.

3aBenyromuit Kadegpoit MeXXIyHapOIHOTO U eB-
pOITeiCcKOro mpasa puandeckoro gakyiabrera Bopo-
HEXCKOTO TOCyJlapCTBEHHOTO YHUBEPCUTETA, TOKTOP
IopuanYeckux HayK, mpodeccop ITaBen HukonaeBuu
BupI0KOB 3aTPOHYJT BOITPOC O CyZIeOHBIX ITpaBOOXpa-
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HUTEIbHBIX OpraHax Pecrrybnmky Kopest. OH oxapaKkTepu30Baja OCHOBHbIE 3a-
KOHBI, perVIaMeHTHUPYIoIIye AesITeTbHOCTb COOTBETCTBYIOIINX OPTaHOB BIACTHA.
OTpenbHOE BHMMAaHMe ObUIO yIeIeHO aHAIN3Y CUCTEMBI CYIOB 0011eii IopyC-
IUKLIMY B JTaHHOM TOCYHapCTBe, a TAKKe 0C000 OTMeUeH CTaTyC CeMeHbBIX U
MECTHBIX CyZI0B. ABTOPOM JIeTaJabHO OblIa MpeicTaBieHa MH(pOopMaIus o co-
CTaBe CY[OB U CTaTyce CyJiel, a TakKe OCBellleHa KomeTeHI sl [laTeHTHOTO
1 PeabunranioHHOro cyaoB. CpaBHUTEIbHO-IIPABOBOI aHAJIN3, IPOBEIEH -
HbIVi JOK/IaTUMKOM, BbI3BaJI BeCbMa Cepbe3Hblii MHTepeC yUaCTHMKOB KOHpe-
PEHIINH K OIbITY ITOCTPOeHMsI cyne6HOI cucTeMbl B Pecrry6mke Kopest.
- Iuanor Kak MexaHM3M paspelieHnst KOHQIUKTOB
CTaJI TIpeMeTOM PacCMOTPEeHMUSI B MHTEPeCHOM J0-
Ki1age npodeccopa Kadeapbl TEOPUU U UCTOPUU TO-
cymapctBa u npaBa CaHKT-IleTep6yprckoro wopuamn-
YyeCcKoro MHCTUTYTA (bwimnana) YVHUBEpCUTETA ITPOKY-
paTtypsbl Poccuiickoit ®epepainym, [OKTOpa Opuagmnye-
CKUX HayK, rmpodeccopa Unbu JibBoBUua YecTHOBA.
B Havasie BBICTYIUIEHNSI OH IPOKOMMEHTMPOBAJ Mpe-
OBIAYIINE AUCKYCCUM KOJJIET OTHOCUTEBHO CoZleprKa-
TeJIbHOJ YacTy KOHQUIMKTA, 3aTPOHYB BOIIPOC 00 OT-
AMYMM KOHQIIMKTA, HalIpUMep, OT ITPOTUBOpeUNs, OT
MIPOTUBOIIOIOXKHOCTH, OT CTOJIKHOBeHMsT MHeHuit. [Ipodeccop U. JI. YecTHOB
3a/1aJICST BOITPOCOM O TOM, HE paCTBOPSIETCSI /I KaTeropust «<KKOHQIMKT» B 6e3-
IPaHMYHOM MHOTO006pasuy COIMaTbHBIX OTHOIIEHU I, COIIMATbHbIX CBSI3€iA,
KJIaCCOBO¥ CTPYKTYPbI, KOTOPYIO MOKHO OXapaKTepu30BaTh KaK COLMaTbHO-
KJIaCCOBYIO MJIU KYJIbTYPaJIbHO-KJIACCOBYI0. B 3aBepilieHnn BbICTYIVIEHUS OH
MOUYEPKHYJ 3HAUUTENBHYIO POJIb AMajora B pa3pelleHny pa3auaHoro posa
IOpUANYECKUX KOHGIMKTOB.
Benyiimit Hay4HbIl COTPYIHUK OTHe/1a TEOPUM IIpa-
Ba U MEXIOUCUUIUIMHAPHBIX UCCIeIOBaHUI 3aKOHO-
JarenbcTBa MHCTUTYTA 3aKOHOAATENbCTBA U CPABHU -
TeJIbHOTO mpaBoBeneHus npu [IpaButenbcTBe Poccnii-
ckoit @enepalinm, KaHAMUIAT IOPUANIECKUX HAYK, T0-
neHT Muxania MuxaiinoBud CTeraHOB IpeCTaBUI
yJacTHMKaM KoHdbepeHIUM MOKIag Ha Temy: «HOpu-
IMYecKye TeEXHOIOTUM B 3TIOXY b poBu3aium». Jlo-
KJIaJuyK noagepska uageio mpodgeccopa C. H. Maxu-
HOJt 0 HEOOXOAMMOCTY YCTPAHEeHUS MPUUMH KOHQIMKTOB U YITPaBIeHUs KOH-
dnukTamu. ITo ero MHEHMI0, 3TO BO3MOSKHO OCYIIECTBJISITh TObKO HAa OCHOBE
MPaBOBO¥ HOPMBI. [103TOMY BOTIPOCHI TIPAaBOTBOPUYECTBA, BOTIPOCHI CO3AAHMS
aJIeKBaTHOT'O ITPaBOBOI'0 PETYIMPOBAHMS OOIIeCTBEHHbBIX OTHOIIEHN ObLIN
BCEr/ia aKTyaIbHbI, a B [IOC/IeJHEE BPEMS B CBSI3U C IMHAMMKOI pa3BUTHS 06-
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[IECTBEHHBIX OTHOIIIEHNI TPMOOPeH ellle 60BIITYI0 aKTyaIbHOCTb. ABTOP OT-
MEeTWJI, YTO C KaKAbIM I'OJIOM KOJIMUECTBO HOPMATUBHBIX aKTOB 3HAUNTEIbHO
YBeJINYMBAETCS, HO He BCEra MOBbIIIAeTCsI KauecTBO U 3(PheKTUBHOCTD ITpa-
BOTBOPYECKOI1 AesTenbHOCTH. M. M. CTernaHOB yKa3aa Ha OpuAndecKue Tex-
HOJIOTUM KaK Ha MHCTPYMEHT, KOTOPbI YIYUIIUT Ka4eCTBO U pe3yabTaTUB-
HOCTb COOTBETCTBYIOIIEN AesaTebHOCTU. BecbMa 3HaUMM, 110 MHEHUIO aBTO-
pa, TIpoIeIyPHbIN acClekT TaKMX TeXHOJIOTUI, KaK: Iopuandeckoe MporHo3u-
pOBaHMe, IPaBOBbIE IKCIIEPUMEHTHI, INIAHUPOBaHME ITPABOTBOPUECKOI Aes-
TebHOCTH, IKCIIePTH3a IPOeKTa HOPMATUBHO-IIPABOBBIX aKTOB, IPaBOTBOP-
YeCKUI KpayICOPCUHT, OlleHKa Peryanpylollero BO3IeiCTBYs, TPaBOBO MO-
HUTOPMHT. 3aBepias BeicTyIieHe, M. M. CTertaHOB OTMeTWT, YTO MPaKTUKa
TpYMeHeHMs] TaKMX TeXHOJIOTHUIi TToKa3aia HaJnune ¢JiabbIX MeCT U 3HaUM-
TeJIbHBIX ITP006JIeEM B 3TO¥ cepe. ITO TOBOPUT O HEOOXOAMMOCTY COBEPIIEeH-
CTBOBAHMS KaK CAMUX TEXHOJIOTUI, TaK U METOJIOOTUN UX UCTIOIb30BAHUS,
a Takke 3aKOHOIATe/IbCTBA, PETYAMUPYIOIIEro UX AesaTelbHOCTb [IJISl TOTO, UTO-
ObI MMOBBICUTH UX 3(PEHEKTUBHOCTD.

[IpennomaBatesnb Kadeapsl rpakgaHCKOrO MpaBa 1
Tpoliecca puandeckoro ¢akynbreTa BopoHeskckoro
roCyIapCTBEHHOIO YHUBepCUTeTa, wieH OOIIecTBeH-
HOJi MmayjiaThl BOPOHEXKCKOI 06/1aCTH, I0PUCT-Meaua-
Top KpusucHoro 1ienrpa «IIpaBo rojgoca» AvisaHaT
lasuGeroBHa MaromemoBa BbICTYITIJIA C TOK/IAZ0OM
Ha TeMy: «3HaueHMe MPUMUPUTEbHBIX MTPOIeayp B
Poccuy Kak MexaHu3Ma JJisi CHYKeHUST KOH(MIMUKTO-
TeHHOCTHM B 00II[eCcTBe».

Hoknaguniia MoAennaach CBOMM MPaKTUUECKUMM OMNBITOM IpUMeHeHUSs
Meaualu, B OCHOBHOM B CEMEIHBIX JleJlaX ¥ MPY pa3penieHny MIKOIbHBIX
KOHQIMKTOB. ABTOPOM ObUT IIOTHST BOIPOC O CYIIHOCTY KOH(JIMKTOB B 06-
1IecTBe, O MPUYMHAX, KOTOpble 00YCIOBIMBAIOT UX TOSIBIEHME U CIIOCOOCT-
BYIOT YBeJIMUEeHMI0 KomndecTBa KOHMAMKTOB. OToenpHo A. I. MaromemoBa
obpaTwuia BHMMaHMe Ha mpobiemMy 6y/uIMHTa, KOTOpast B BopoHesKCKoii 06-
JIaCTU TIpMoOpesia KoJoccaabHble pa3Mepbl, HECMOTPSI Ha aKTMBHOE pa3Bu-
e ¢ 2014 r. a1y>kO IIKOMIBHBIX Meaualuii. AiisaHat 'a3uberoBHa Mmoaenn-
J1aCh CBOMMM HAOMIOAeHMSIMI: Hanbosiee BasKHAS IPUYMHA TaKO¥ CUTYyaIun
COCTOMUT B TOM, YTO KOH(IMKTBI B IPOLIECCE CBOETO Pa3sBUTUSI TpaHCHOPMM-
PYIOTCS U ITpuo6GpeTaroT u3ouipeHHbie popmbl. A. I. MaromemoBa MmosicCHuIIA,
YTO MOCTOSTHHOE Pa3BUTME KOHQIMKTOB OOYCIIOBIEHO UX CUCTEMHBIMU CBOT-
cTBamu. M mepBoe cuCTeMHOE CBOVICTBO KOH(MIMKTOB, KOTOPOE OHA BbII ey -
J1a, — 3TO c1abast peaCcKa3yeMoCTh: B KOHQUIMKTe, He3aBUCUMO OT (a3bl ero
Pa3BUTHSI, MOTYT CKPBIBAThCSI HIOAHCHI, KOPEHHBIM 006pa30M MeHSIOIIVEe XO]I
coOBITHIL. BTOpO€ CBOICTBO KOHQIIUKTA — 3TO CKPBITHOCTD. TpeThe —paciimu-
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psIeMOCTbh, BbIpaKeHHAsI B CIIOCOOHOCTH BTSITUBATh B CBOIO cepy CyObEKTOB,
M€Ky KOTOPhIMIU paHee BOOOIe OTCYTCTBOBA/IM KaKue-anbo MpoTUBOpe-
yusi. I mociiefHee CBOVICTBO — CUCTEMHAs YCTOMYMBOCTD, KOTOPAsl OIpese-
JISIeT CJIOKHOCTH B TpeaynpexxaeHn KOHGIMKTOB.
3aBepias cBoe BrIcTyIuieHue, A. I. MaroMmenoBa rpeaIionosxkmnia, uTo mpa-
BOBbIX KOH(MIMKTOB B 00I1IeCTBe OYIeT CTAaHOBUTHCS BCE OOJIbIIIE, TOCKOIbKY
MPaBOBO¥ KOHQIIMKT — 3TO TOT KOHMIMKT, KOTOPbIi M3HAYATBHO GBI COLIM-
anbHbIM. [1I03TOMY, eciu B 0611IeCTBe TTPOMCXOST KaKue-TO M3MeHeH s, Mbl
IOJIKHBI OBITH TOTOBBI K TOMY, UTO U B ITPABOBOI cepe OHM TOKE TTOSIBSITCS.
Bosnee Toro, yauThIBast 0CO6€HHOCTH I[P POBOro 001IeCTBa, KOTOPOE JaeT
HOBbBIE BUJ bl KOMMYHMKALMM, B3aMMOJECTBYS, [OSIBJISIETCS ellle OIUH I10-
BOZ, IJ1S1 KAKOTO-TO KOHQUIMKTHOTO B3aMMOZAENCTBYS. YUUTHIBAsSI TaKMe 0CO-
6eHHOCTM KOH(MIMKTOB, aBTOP BbICKA3as1a MO3UIMIO, COTJIACHO KOTOPOJ IIPU-
MMPUTeTbHbIE TPOLIeAYPbI (TIeperoBOpbl, Meaualusi, Cyne6Hoe TpUMUpeHne)
IOJKHBI aKTUBHO UCII0/Ib30BaThCsI, TPUMEHSIThCS AuddepeHIIMPOBaHHO, I10-
TOMY YTO KOHGIMKTBI Vb epeHIpOBaHbl M ITOCTOSIHHO TPaHCHOPMUPYIOT-
Cs1, MEHSIST CBOIO (hopmy.
. HoueHT Kadenpsl Teopun rocymapcTsa u mnpasa
MOCKOBCKOIO rocy1apCTBEHHOI'O OPUANYECKOTO YHU -
Bepcuteta uM. O. E. Kyradpuua (MI'HOA), kauaumaT
puUanYeckux HayK AHTOH Muxarnnosuu Mwuxaii-
JIOB B CBOEM BBICTYILJIEHUM 3aTPOHY/I TeMy, KOTOpas
MOCBSIIeHa TPOTUBOPEUNIO MeXAY MO3UTUBHBIM ITpa-
BOM U IIPABOCO3HAHMEM B OCMBICTIEHUY PSIia HETIO3 M-
TUBUCTCKMX KOHLEMLINIA TPaBOMIOHMMAaHMS B JOPEBO-
JIIOIIMOHHOV Poccuy 1 mOCTPeBOMIOIIMOHHONM. ABTOD B
nokiaze Ha TeMy «OCHOBaHMS M 3HAaU€HMe KOH(IMKTA MO3UTUBHOTO U UHTY-
UTUBHOTO (€CTeCTBEHHOI0) ITpaBa B yueHUsIxX . A. MnbuHa, JI. . IleTpaskuii-
Koro, M. A. Pejiciepa 1 M. . JlazepcoHa» OTMeTWJI, YTO CaMblii BaXKHbII KOH-
(AUKT 1 7151 TTPaBOBO¥ CUCTEMBI, U IJIST 0OIIECTBA — 3TO KOHMIIMKT, KOTOPBIi
BeZleT K COLMaIbHOM peBomonun. A. M. MuxaiioB 0CTaHOBUJICS Ha BOIIpOCe
06 OCHOBaHMSX KOHGIMKTA MEKAY e ICTBYIOIIMM ITPAaBOM M 0011[eCTBEHHBIM
IPYINOBBIM IMPABOCO3HAHMEM B KOHIeNIMsIX MiBaHa AnekcaHaposuua Uib-
uHa, JIbBa Mocudosnua IleTpaskuikoro, Muxamna AHapeeBuua PeiicHepa u
Maxkcuma SkoBiieBnyua JlazepcoHa.
3aBepias BbICTYIIEHME, TOKIAAYMK OTMEeTIUI, YTO (PeHOMEH ITPaBOBBIX
KOH(QUIMKTOB, KOTOpbI€ BeIyT K COLIMaIbHOM PEeBOIOIM, He SIBJISIeTCS My3eli-
HBIM 3KCIIOHATOM Mponuioro. OH IO/KeH ObITh BKIOYEH B ITpeaMeT o611eit
Teopuy IpaBsa, IOCKOJIbKY ITIPAaBOBbIE PeBOIIOLMY — 3TO YaCTh FOCYAapCTBEH-
HO-TIPaBOBBIX 3aKOHOMepHOCTel. DeHOMeH MTPaBOBbIX KOHMIMKTOB JOJIKEH
OCMBICIMBATBCS, HE TOJDKEH CTAaHOBUTHCS TP METOM TOIbKO IICUXOIOTUYe-
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CKMX HEOMAapPKCUCTCKUX KOHIIEMIINIA. Mexy TeM, COBpeMeHHOe TeopeTuye-
CKoe coo6111ecTBO Poccum IBHO HeIOOLIEHMBAET 3HAYMMOCTbD 3TOTO (heHOMEHa.

HoueHT Kadenpsl TeOpUM rocymapcTsa U Ipasa
MTI'TOA um. O. E. Kyraduna, kaugumaTt Guaocopckmx
HayK, 1o1leHT Makcum AnekcaHapoBud bessieB BbI-
CTYNIWJI C IOKIanoM Ha Temy: «IIpenyripeskaeHue my-
GIMYHO-TTPABOBBIX KOHMIMKTOB IIPY peaan3aym g0-
KYMEHTOB CTpaTernuecKkoro riiaHMpOBaHMSI : Tapaaur-
Ma J0Ka3aTeJbHOM MOMUTUKM». BbICTyTIatommuit 060-
3HAUMJI HEKOTOpbIe TPUUYMHBI KOHGIMKTHOCTU B pac-
cMaTpuBaeMoit cepe cTpaTermyeckoro IjaaHMpoBa-
Hus1. OMHON 13 MePBBIX IPUYMH SIBJISIETCS TO, YTO CO-
OTBETCTBYIOIME€ TOKYMEHTHI He IMPOCTO B OOIBIIIOM
KOJIMUECTBE CYIIECTBYIOT, HO CYIIECTBYIOT €llle ¥ Ha Pa3IUYHbIX YPOBHSX.
I pyroit MpUYMHOI SIBISETCSI HEOOBSICHMMOE, MHOTOKPAaTHOE TeMaTUYeCKoe
repeceyeHye 3TUX JOKYMEHTOB. TpeThsl MpuUUMHa KPOETCS B MPAKTUKe pea-
AU3alUU CaMUX JOKYMEHTOB CTpaTernMuyeckoro riaHupoBaHus. Hanpumep,
COBCEM He MOHSITHO, KOT/Id 3aKaHUYMBAETCSI OTBETCTBEHHOCTb TOTO UM UHO-
ro BeZIOMCTBA B peanu3aliiy COOTBETCTBYIOIIMX TOKYMEHTOB. Ellle B KauecT-
Be IPUYMHbBI KOHQIMKTHOCTY TOK/IaJUMK Ha3Baa HECMHXPOHMU3MPOBAHHOCTD
paboThI, IIPY TOM, UTO JIF0OAsT CTpaTerus JOKHA 6a3MPOBAThCS HA KAKMUX-TO
601ee MM MeHee M3BeCTHBIX 3aKOHOMEPHOCTSIX. OTCYTCTBME eqUHOI IMdpo-
BOI1 TIaTGOPMBI [IJISI COOTBETCTBYIONIMX HOPMOTBOPUECKMX pellieHn i, KOTO-
pbIe COMPOBOXKIAIN ObI peajn3alyio CTPaTerMYeckux JOKYMEHTOB, a TAKKe
TaKMX TIaT(GOPM [JIs1 TOTO, UTOOBI ITY HOPMOTBOpUYECKME pellleHNs MOKHO
ObLI0 MMyOIMYHO 06CYKAATh, — TOKE, 10 MHEHMIO BBICTYIIAIOIIETO, SIBJISETCS
BeChbMa Cepbe3HOI MPUUMHOI KOHMIMKTHOCTY B 0003HaYeHHOI1 cdepe. B 3a-
BeplleHUM BbICTyIIeHUsT M. A. BesisieB mpeino/iosKuI, UTO B CJTy4yae repexoa
rocygapcTBa K MIPOeKTHOMY CTUJIIO MBIIIJIEHUS M paboThl, BEPOSITHO, MOSKHO
OyIeT CHSITh 4acCTh ITyOIMYHO-TPABOBBIX KOH(IMKTOB MMEHHO 3a CYeT paly-
OHaMM3alMK JaHHON esaTelbHOCTU. [lanee, oTBevas
Ha BOIIPOCHI YYaCTHUKOB KOHGbEepeHIMN, JOKIaJUNMK
06paTuJl BHUMaHMe TIPUCYTCTBYIOIINX HA TONOKM-
TeJIbHBIN B JaHHOI cdepe OIbIT ABCTpany, B KOTO-
pOI1 peryasTopHas MOJIUTUKA pa3BuBaeTcs ¢ 80-X IT.
MTPOIIJIOTO BeKa.

Ansokat dhuimana BopoHexkckoit 0671aCTHO KOJI-
JIeTUM aJBOKaTOB «AJIBOKATCKasi KOHTOpa AJIMMKM-
Ha H. U.», unen CoBeTa MOJIOAbIX aABOKATOB AIBOKAT-
CKoi1 rtayiaThl BopoHeskckoit o61acty Onecst Hukosa-
eBHa AJIMMKMHA TIpe/icCTaBuiIa yuacTHMKaM KoHpe-
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peHIMK nokiaa Ha Temy: «KoHGIMKTOBATh HENMb3ST OBITh MSITKUM — TJIe afl-
BOKATy CTAaBUTh 3aISITYIO?». B CBOEM BBICTYIIEHMM JOKIATUMK 0603HAUMIIA
CBOIO TTO3UIIMIO, UTO MCXO[, Aefa, KaK IpakJaHCKOTo, TaK M YTOJIOBHOTO, 3a-
YacTyl0 3aBUCUT OT TOTO, HACKOJIBKO afjBOKAaTaM yaeTCsl HaiiTu 30JI0TYIO Ce-
penuHy MexXIy MoXKeJaHUsIMU TOBEepUTENs U BUeHueM cyaa. ABTOp Ha Ipo-
TSDKeHUM TOK/Iaa IIPUBOAMIIa MHTepeCcHbIe IIpUMephl U3 aJBOKATCKOI mpa-
KTVKMY, ITIOJTHOCTBIO TTOATBEPKIAIOIIE BhIABUHYTHIN TE3C O HEOOXOIMMO-
CTU BefeHsI IOCTaTOYHO KOHCTPYKTMBHOI, BIYMUYMBOI JIMHMUY 3aIUThI CBO-
VX NOBEPUTEIEI.

[Tpodeccop kadenpbl roCyaTapcTBEHHOTO yIIpaBaeHMs MeXXIyHapOogHOTO
MHCTUTYTA yIIpaBJIeHMs Y IIpeapuHuMaTelbcTBa Pecrty6immku Benapych, KaH-
IUOAT PpUIMUYECKUX HayK, noleHT Ceprern I'puropreBuu BacuieBu4 Bbi-
CTYTIWII C TOKJIaA0M Ha Temy: «l0puandyeckunit KOHGIMKT Kak (peHOMeH COB-
pEMEHHOTO0 PasBUTUSI». BBICTYTIJIEHNE OH HavaJl C TOTO, UTO TaKasi KaTeropusi,
KaK KOH(IMKT, SIBJISIeTCS IpeIMETOM IIPYCTaIbHOI'O BHMMAaHMS ITpeICTaBU-
TeJielt pa3IMUHBIX chep HAYUHON esITeIbHOCTY — ITOJIMTOIOTOB, IOPUCTOB,
dunocodoBs, CO1MOMOTOB M MHOTUX APYruX. OH OTMETWJI, UTO, K COXKaIeHUIO,
He Bce KOH(IMKTBI pa3penianTcs myTeM yoeXKIeHsI CTOPOH U UX YYaCTHU -
KOB. B CBSI31 € 9TMM JOCTaTOUHO BasKHBIM aCIIEKTOM SIBJISIETCSI TO, UTO COLM-
aJIbHbIe KOHMIMKTHI B BUIE OTKPBITOTO ITPOTUBOCTOSIHMUS TO/IKHBI HAXOIUTh-
Cs B IpaBoOBOM I1osie. B xoge moxknana C. I. BacuneBudy mogHSII BOIIPOC O TU-
MOJIOTU3aIMY KOH(GIMKTOB, 3HAYMMOCTb KOTOPOIJA, IT0 €r0 MHEHUIO, COCTOUT
B TOM, UTO HaMeyvaeTcsl BO3MOXKHOCTD BBISIBJIEHMS OOIIEero 1 0cCO6eHHOTO B
KOH(IMKTAX, aHa/IM3a TPUUMH KOHMIMKTOB U IyTeil UX paspelineHus. B To
ke BpeMsI TOK/IaaunK o0paTul BHMMaHMe Ha TO, YTO KOHMIUKT He CJIeayeT
paccMaTpuBaTh Kak HEUTO OTpuilaTenbHoe. Kak yTBepKAamT yuyeHble, KOH-
(nukT - 3TO elie U CUTHAI K TOMY, YTO HaJl0 UTO-TO MEHSITb, IPE0/I0eBaTh
3aCTOJ B Pa3BUTUM CUCTEMBI, T.€. HEOOXOIMMbI HEKOTOPbIE MHHOBAIMU. BbI-
CTYMNAIIINII TaK)Ke OTMETWII, UTO Hamuboiee BasKHOe 3HaUYeHMe Jist obecrie-
YeHMs CTabMIbHOTO, YCTOMYMBOTO Pa3BUTHS 001IeCTBA U rOCyIapCcTBa MMe-
eT MccaeqoBaHe KOHCTUTYIIMOHHBIX KOHGIMKTOB, TaK KaK HOPMbI KOHCTU-
TYI[MOHHOTO ITpaBa CIIOCOOHBI MHTErPMPOBATh BCIO HAI[MOHATbHYIO ITPAaBO-
BYIO CCTeMY, FTeHepUpPOBaTh HEKMe TTO3UTUBHbIE MMITY/IbChl HA BEChb CIIEKTP
00111eCTBEHHBIX OTHOIIeHM1. B 3aBepiiennn BoicTyruieHus, C. I. BacuneBuu
chopMynIMpoBa HEKOTOPbIE TIPEIJIOKEeHMS TI0 COBEPIIEHCTBOBAHMIO ITpa-
KTUKM paspelnieHus u npo@uaakTUKY KOHQIMKTOB, a TAKKe 00paTuil BHU-
MaHMe KOJIJIeT Ha He06X0AMMOCTh Cepbe3HOJi TPOPabOTKM AAHHON TeMbI Ha
IOKTPMHAIIbHOM YPOBHE.

ITpodeccop Kadempsl TeOpUn IIpaBa U rpakIaHCKO-IIPaBOBOro obpa-
30BaHMs Poccuiickoro rocygapcTBeHHOTO Mefarornyeckoro yHMBepcureTa
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uM. A. U. TepiieHa, JOKTOP IOPUANYECKUX HAYK, A0-
neHT Enena IOppeBHa KanuHuHa 3aTpoHY/a B CBO-
eM BbBICTYIUIeHUM (peHoMeH KOHMIMKTa C aHTpPOIIO-
JIOTO-TIPaBOBO¥ TOUKM 3peHMsI, TPeJICTaBUB TOKJa[,
Ha TeMy: «A(beKTUBHO-IIeHHOCTHbIe (aKTOPbI KOH-
(mkTa ¥ BO3MOXKHOCTHM Meauauyuu B ux TpaHcdop-
Mainuu». OHa obpaTuia BHMMaHMe KOJUIET Ha TO, UTO
KOT/Ia TOBOPSIT O MeIMalMy KaK O crrocobe pasperie-
HMSI KOH(QIMKTOB, TO BO3HUKAET IIPOTUBOPEUME MEXK-
Iy PalMOHA/IM3VPOBAHHBIM TMOIXOA0M U TOMBITKOM
oTxojla oT Hero. Kpome TOTO, MOK/IaguMK MOSICHMIIA,
YTO B Ipollecce pa3penieHnst KOHQINMKTa, B TOM YKcIe U ITOCPeICTBOM Me-
IMaLyu, caMoe IJIaBHOE OT/IEeJISITh JIIoZIel OT mpobeMbl. B To ke BpeMsl, ecin
MbI TIOHMMAaeM, YTO CaMO€e YeJIOBEUEeCKOe, UYTO eCTh B KOHQIMKTE, 3TO 3MO-
LIMOHATbHBIN (HAKTOP, TO 3TO OJHO3HAYHO AEIAeT JIOAEl YacThIo ITPO6IeMbl
", CJIelOBaTe/IbHO, HEOOXOIMMO MPM3HABATh HAIMYME SMOLMIA U UX BIMS-
HMe Ha Mpolecc pa3pelnieHus CropoB. B nuckyccuu mocie 3aBepiieHus A0-
kiaga E. 0. KanmuHnuHa o6paTiia BHMMaHMe Ha BOIIPOC O paboTe ¢ HecoBep-
IIeHHOJIETHMMH B YaCTH UX MHOOPMMPOBAHUS O HEKOTOPHIX KOH(IMKTOIO-
IMYEeCcKMX acrekTax. bblio BrICKa3aHO IPeAIIoIoKeHe, UTO, €CJIY MbI OyieM
TOBOPUTH O KOHMIMKTE, O CyTU KOHGIMKTA, 00 MHCTPYMEHTAX pa3pelnieHust
KOHQUIMKTA, TO, Y’Ke HauMHasI C MaJIoro BO3pacTa, CMOKEM TOTYUYUTH TTOJIO-
SKUTENIbHbIN 3(PdeKT.

Benymiuit HayuHbIi COTpyaHMK JlabopaTopuu 10-
Ka3aTeJIbHO COIMAIbHOM MOMUTUKHA, TOLIEHT Kade-
IPpbI TEOPUM TIpaBa U MyOGIMYHO-TIPABOBBIX IMUCIM-
minH CamMapCcKOro TOCYyoapCTBEHHOTO 3KOHOMMYe-
CKOTO YHMBEpPCUTETAa, KaHAUIAT I0OpUANYECKUX HayK,
nmoiueHT Cepreii HukomaeBmuu KacaTKmMH BbICTYIINIT
C IOKJIaJOM Ha TeMy: «AJITOPUTMBI PaClO3HAHUS U
HelTpanusauum pUINIecKUX KOJAU3uUii: K IocTa-
HOBKe Ipo6/1eMbl». B cBoeM oK/Iage OH O3BYUMJI Te-
31C, COIJITaCHO KOTOPOMY Iopuauyeckasi HayKa HY Ha 0011eM, H/ Ha oTpacye-
BOM YpPOBHE aJITOPUTMbI He CTPOUT. [Ipy 3TOM, M0 MHEHMIO JOKIagUMKa, al-
rOpUTMBbI BeCcbMa 3HauMMMbI. B moaTBepskaeHme cBoero Te3uca C. H. Kacatkuu
TIpUBEJI apIYMEHT, UTO €CJIY MbI 6yIeM CTPOUTD aJIFOPUTMBbI, HAIIPUMeED, pac-
IMO3HaHMS U paspelieHns: KOJIU3uit, TO 3TO B OMpeieJIeHHOM CMbIC/Ie O3Ha-
YyaeT y>Kke KaKylo-TO MeTOH0IOTMYECKYIO U JIMHTBUCTUYECKYIO MHTEeIIEKTYalb-
HYI0 TIepepaboTKy, mepedopMyIMpoBaHye ITOJIOKEeHMIT TeOPUM IIpaBa 1 OTpa-
CJIEBOJ I0PUCTIPYIEHIMN. BTOPOit MOMEHT, Ha KOTOPbI i 06paTvI BHUMaHMe
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Cepreit HukonaeBu4: Ha CeTOOHSIIITHMI JeHb OPUANYECKMMM aJITOPUTMaMMU
VIV aITOPUTMAaMU BBITIOTHEHMS T€X MUY UHBIX IOPUANUECKUX TeMiCTBUI 110~
TeHIMaJbHO He 3aHMMaeTCsI HY OfHA Iopuandeckasi Hayka. [JocTaToOuHO Moji-
POOHO aBTOP U3JIOKMI MaTeprasl B YaCTH ITOCTPOEHMSI BO3MOSKHBIX aJITOPUT-
MOB pacCo3HaHUS ¥ HeNTpalIu3aluuy IPpUINIECKIUX KOJIIN3UIA, YTO BbI3BAJIO
SKMBYIO IVICKYCCUIO CO CTOPOHBI YYaCTHMUKOB KOH(EePeHIIN.

3aBepias KoHpepeHuio, mpodeccop C. H. MaxmuHa o6paTiuia BHUMaHUe
Ha TO, UTO TaKyie MepPOIPUSITUS IO/KHBI CTaTh 3aKOHOMEPHOCTbIO, [TOCKOIbKY
3TO MO3BOJISIET HAM TTIOHMMATh BEKTOPBI PA3BUTUSI HAYUHOTO 3HAHMS B Pas3-
HBIX HaIlpaBJIeHUSIX.

HestenpHOCTh HayuHO-06pa30BaTe/IbHOTO IIEHTPA I0PUIMYECKOI aHTPO-
TTOJIOTUM ¥ KOHQUIMKTOJIOT UM I0pUAMYecKoro ¢haKkyabreTa BopoHesKkCcKoro ro-
CYZAapCTBEHHOTO YHUBEPCUTETA AaeT BO3MOXKHOCTh OOMEHMBATHCS HAYUHbI-
MM KOHIENIMSIMU, 00beIUHSITh HAYYHOE COOOIIECTBO U CITOCOOCTBOBATD aK-
TUBHOMY Hay4HOMY MOMCKY U 3(PhEeKTUBHBIM UCCIeI0BAHUSIM.

[ GUTUPOBAHUSA:
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OB30P BCEPOCCUIICKOI'O
HAVYHO-ITPAKTUYECKOTI'O KPVIJIOI'O CTOJIA,
I[IOCBSIIEHHOI'O 95-JIETUIO
IMPO®ECCOPA U. A. TAJIATAHA

(Boponex, 28 mapra 2025 r.)

H. B. ManmnHoBCKasi
Bopouexcckuti 20cydapcmeeHHblli yHugepcumem

IMocTymmn B pegakimio 3 ampess 2025 1.

AHHOTaUMs: B 0630pe MpeCcTaBIeHbl Te3MChl JOKIAA0B yUaCTHUKOB Bce-
POCCUIICKOTO HayYHO-TPaKTUIeCKOro Kpyrioro crona «['ocymapctso. [Ipaso.
OTBeTCTBEHHOCTh: HayYHOe Hacieaue mpodeccopa M. A. l'aynaraHa», COCTOSIB-
IIerocst Ha I0PUANYeCcKOM haKyabTeTe BOPOHEKCKOTO rocyIapCTBEHHOTO YHU-
BepcuteTa 28 mapta 2025 r. ipu yyactuy Kadeapbl TEOPUM U UCTOPUM TOCY-
IapCcTBa 1 rpaBa BopoHEeKCKOro rocyaapcTBEHHOTO YHUBEPCUTETA, KadeIpbl
aJMUHUCTPATUBHOIO ¥ aAMUHUCTPATUBHOTO ITpolleccyaabHOro mpasa Bopo-
HEKCKOTO TOCYIapCTBEHHOIO YHMUBepcuTeTa M HayuHo-06pa3oBaTenbHOrO
IIeHTpa IPUINUECKOI aHTPOIIONOTUY M KOHQIMKTONOTUM I0PUINUECKOTO
(axynpTeTa BOpOHEXCKOT0 rocyJapCTBEHHOTO YHUBEPCUTETA.

KiioueBbie ¢ioBa: Teopus MpaBa, aiMUHUCTPATUBHOE MPABO, afMUHUCT-
paTUBHOE IIPOIeCCyaabHOe MPaBo, IopUaANYecKas HayKa, mpodeccop U. A.Ta-
JlaraH, IPUANYECKas OTBETCTBEHHOCTb, aAMUHUCTPATUBHASI OTBETCTBEH-
HOCTb.

REVIEW OF ALL-RUSSIAN SCIENTIFIC
AND PRACTICAL ROUND TABLE DEDICATED
TO THE 95™ ANNIVERSARY
OF PROFESSOR I. A. GALAGAN

(Voronezh, March 28%", 2025)

N. V. Malinovskaya
Voronezh State University

Abstract: the review presents abstracts of the reports presented by the
participants of the All-Russian Scientific and Practical Round Table "State.
Law. Responsibility: Scientific Legacy of Professor I. A. Galagan", held at the
Faculty of Law of Voronezh State University on March 28", 2025 with the
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ManuHoBckas H. B. 0630p Bcepoccuiickoro Hay4HO-NpakTMYECKOro KpYrIoro CTona...

participation of the Department of Theory and History of State and Law of
Voronezh State University, the Department of Administrative and Administrative
Procedural Law of Voronezh State University and the Scientific and Educational
Center of Legal Anthropology and Conflictology of the Faculty of Law of
Voronezh State University.

Key words: theory of law, administrative law, administrative procedural law,
legal science, professor I. A. Galagan, legal responsibility, administrative
responsibility.

28 mapra 2025 r. Ha ropuaMYeckoM ¢akyinbrete BI'Y mpoiuin HayuyHble Me-
porpusiTusi B pamkax JJHs mamsiti ripodeccopa U. A. T'anaraHa, mocBsiliieHHbIe
95-eTuio co IHS ero poxkaeHus. Dopmart [JHS MamMsIT 06beJUMHMIT OTKPBITYIO
JIEKIMIO TeKaHa I0puamnueckoro ¢haKkyimbTeTa, 3aBeIyIoIero Kabeapoi aqmm-
HUCTPATUBHOTO U aJMUHUCTPATUBHOTO MPOIeCCyaJlbHOIO TpaBa, JOKTOpa
IopuaMYeckKnx Hayk, mpodeccopa 0. H. CrapunoBa 1 Bcepoccuiickuii Hayd-
HO-TIpAaKTUUYeCKui Kpyribiii cton «l'ocymapcTBo. [IpaBo. OTBETCTBEHHOCTD:
Hay4yHOe Hacenue rmpodeccopa U. A. l'amaraHar.

OTkpbsiBast Meponpusitue, mpodeccop 0. H. CrapmioB rogyepKHYJI, 4TO
WBaH AnekcaHapoBuu 'ajiaraH SBJ/IsIeTCS YU€HbIM, U3BECTHBIM U YBaXKaeMbIM
He TOJIbKO Ha opuanyeckoM ¢akynabreTe BI'Y, HO 1 B MaciiTabax COBETCKO
¥ POCCUTACKOM 10puandeckoit Hayku. OH aBTOP MHOTUX TEOPETUKO-TTPABOBBIX
TPYI0B, TOCBSIIIIEHHBIX CYIITHOCTU Y MMPUHIIUIIAM MTPaBa, METOAOJIOTUY ITPAaBO-
BBIX Mcc/iemoBaHMii. Ho HanMbOobIyIo M3BeCTHOCTD M. A. Tanarany nmpmHecan
IBa ero GyHAaMeHTaJbHBIX TPyAa — «AIMUHUCTPATUBHAS OTBETCTBEHHOCTD
B CCCP (rocymapCcTBeHHOE U MaTepuaabHO-TIPaBOBOE ncciienoBanne)» (1970)
U «AgMUHUCTpaTUBHAs OTBeTCTBeHHOCTh B CCCP (mpolieccyasibHOE perymnm-
poBaHme)» (1976), KaXKaplif M3 KOTOPBIX M0 06bEMY ¥ HAYYHOMY 3HAUEHUIO
ObLT paBHOLIEHEH IOKTOPCKOI AMCCepTaLINMA.

HHTepecHO, 4YTO B 3TOT NMEPUOJ, BBINTyCKaIM 3HAUMMbIe TPYIbl U ApyTHUe
BBIJIAIOIIMECS COBETCKME anMuHuCTpaTuBuCThI — E. B. [lonuy, E. B. lllopuHa,
L. A. SImmionbekast, FO. M. Kosios, B. [I. COpoKMH, HO BCe OHM BIOCAEICTBUM
TIpU3HaBa/IN, 4YTO ucciemoBanus M. A. l'asarana B 06J1aCT¥ aiMUHUCTPATUB-
HOJ1 OTBETCTBEHHOCTY ObLIM HEITPEB30MAeHHBIMM T10 CBOEJ INTyOuHe U Kaue-
cTBY. YueHuK U. A. TayiaraHa 1o kauaupaTckoi auccepranuu M. S. MacieH-
HUMKOB IIPSIMO TOAYEPKUBAJ 3TO, OCBSITUB CBOEMY YUMUTEI0 MOHOTpaduio
«Poccuiickuii amMMHUCTPATUBHBIN TIPOIECC: MepCIIeKTUBbI JIeTUTUMAalIUN,
LeHTpaau3auuu u cucrematusannum» (2009).

MaTtepuanbHOe uccaenoBaHne afMUHUCTPATUBHOM OTBETCTBEHHOCTU
U. A.TanaraHa sIBJsIOCh Hanbosee GyHIaMeHTaIbHBIM C TEOPETUYECKUX IT0-
3uLMit. B mpoiieccyaJbHOM MCCIeTOBaHUY OH BO MHOTOM ITPeIBOCXUTUI Oy-
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Iyli/ie HOpMaTuBHbIe KOHCTPYKUMK. [IpennoxkenHsie U. A. l'anaranom uaeun
B la/IbHEIIIeM JIeTJIM B OCHOBY TIPaKTUUECKOTO KOHCTPYMPOBAHUST aAMUHN-
CTPaTUBHOI OTBETCTBEHHOCTU B COBETCKOM 3aKOHO/IATe/IbCTBe, He YTPaTHUB
aKTyaJIbHOCTU U B HACTOSIIIee BPEMSI.

ITpodeccop 0. H. CrapmioB 06paTuia BHMMaHMe, YTO B COBPEMEHHOJ Te-
OpUM aIMUHUCTPATUBHO OTBETCTBEHHOCTY MEHSIETCSI TEPMUHOJIOTUS — BCE
Yarie roBOPSIT 00 «a AMUHUCTPATUBHO-IEIMKTHOM ITPaBe», BeOYTCS IVCKYCCUM
O IIPMMEHMMOCTHM KaTerOpUM «AeIUKT» K cepe ImyOMuHOoro npasa B LIeJIOM.
B rpynax 1. A.Tanarana cogepskuTCst MHAs TEPMUHOJIOTHSI, HO CYIITHOCTb U e
OCTaeTCs HeM3MeHHO : MMEeHHO BbICKa3aHHbIE UM UJIeU TTO3BOJISIIOT Pa3BU-
BaTh COBpPEMEHHOE yueHye 00 aflIMMHUCTPATUBHOI OTBETCTBEHHOCTH U IO -
IEePXMBAIOT K HEMY MHTePeC Cpey YUYeHbIX-aIMUHUCTPATUBUCTOB.

B 2008 r. Ha opuanyeckom (akynbreTe BI'Y 6bUT M30aH KOIEKTUBHBIN
TPyH, B TaMsITh 00 ViBaHe AsiekcaHapoBuye 'anarade. B ero comepskanue Bo-
IIIJIM KakK Tpyabl camoro MiBaHa AjiekcaHApOBMUA, TAK ¥ BOCIIOMMHAHUS €T0
YUYEeHUKOB, B OOJIbIIMHCTBE CBOEM — ITpernojaBaTeeit opuamnueckoro Gakyiib-
teta BI'Y. ®amunus U. A. Tanarana npucyTCTByeT BO BCEX TPYAAX, TOCBSIIIEH-
HbIX TEMaTHKe aAMUHUCTPATUBHOM OTBETCTBEHHOCTU. Ha ero naesx B0 MHO-
rOM OBbLJIV OCHOBAHBI ITOJIOKEHMSI JOKTOPCKO AMccepTaIny, KOTOPYIO 3alliy-
T B 2005 1. B Poccuiickoit mpaBoBoit akageMmun MuHiocta PO A. C. [lyreHeri,
SIBJISIBIINIACS TVIaBHBIM pelaKTopoM deepasbHOTO0 HayuHO-TTPaKTUUeCKOTO
KypHasia «ATMUHUCTPATUBHOE TIPaBO U mpoliecc». ETo ycrenrHas 3ammura B
oyepefHON pa3 MPOAEeMOHCTPUPOBAJa TIPOTPECCUBHBIN XapaKTep MoJiokKe-
HUI, BbicKa3aHHbIX U. A. 'anaranom emie B 1970 1.

O6pamasich K TMIHbIM KauecTBaM Y. A. l'aarana, mpodeccop 0. H. Cra-
PUIOB OTMETWMJI €TO YAVMBUTEIbHO JIETKMI, pacIoaraonimii K cebe CTmiIb 06-
mieHnst. OH MOT B JOCTYITHOV (hOpMe OObSICHUTD CTYIEHTaM CaMble CJIOKHbIE
TeMbl, IOACKA3aTh MepCIeKTMBHOe HallpaBjieHMe Hay4YHbIX MCC/IeTOBaHMIA.
Y. A.TanaraH o61agan YyHUKaJIbHBIM ITO3TUYECKUM TAJTaHTOM, MICKPOMETHBIM
YyBCTBOM IOMOpA: OH JIETKO MOT HaIucaTh YeTBEPOCTUILINE Ha 3aceJaHU yue-
HOTO coBeTa akyabTeTa, KOTOpOe MTHOBEHHO pa3psixkajio CO3/1aBIIyIOCS Ha-
MpsKeHHYI0 aTMocdepy.

[llnpokast HayuHas spyauius MiBaHa AjekcaHIpoBMUYa, ero IryooKast JIo-
60Bb K HAYYHBIM MCC/IeIOBAHMSIM, KOTOPbIe OH COOMPasT B OOIIMPHO¥ JOMaIII-
Hei1 6ubIMoTeKe, TO3BOJISIV €MY ITPUBOIUTH YHUKATbHbIE IPUMEPBI U XJIeCT-
Kue cpaBHeHMS. TaK, KpUTUKYS «IIKBaJIbHOE» (110 BbIpaxkeHUto U. A. T'anaraHa)
perMoHaJibHOe HOPMOTBOPUYECTBO B 1990-e IT., OH CpaBHMBAJ €ro C Heygayu-
HbIM HOPMOTBOPUYECTBOM Havasia XX B., TPMBOJIS B KauecTBe mpumepa Jlekpet
CapaToBCKOT0 r'ybepHCKOT0 COBeTa HapOIHbIX KomuccapoB 1917 r. «O6 oTme-
He YaCTHOTO BJa/ieHNs sKeHIMHaM1». TeKCTbl MHOTOUMCIEHHBIX 1€KPETOB,
YKa30B U pacropskKeHuit, Hapsiay ¢ KypHajaaMy 1 MOHOTpadusIMu, UMeTUCh
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B €0 JIMYHOI 6MO/IMoTeKe B 60bIINX KomuuecTBax. OH aKTUMBHO IO P3KIA-
BaJI MICTOPUYECKMI paKypC IPaBOBBIX MCC/IeIOBaHMIA, 061a1as1, B UMCIIe TIPO-
YMX, U UCTOPUKO-TIEIarOrMIYecKuM 00pa3oBaHueM. Bo3MOKHO, MMEHHO 3TO
00CTOSITENIbCTBO MTOCIIOCOOCTBOBAJIO TOMY, UTO, BOJelo Ccyzeo, ViBaH AnekcaH-
npoBud Tamarad B 1971 r. Bo3miaBwI Kadeapy TeOpuu M UCTOPUM TOCyHap-
CTBa U IpaBa wpuandeckoro daxkynbreta BI'Y, pykoBoguTeneM KOTOpPOii OH
OB HA TIPOTSDKEHMM TTIOUTH TPEX MECSITKOB JIET.

B 1996 r., korma Tsikesast 601e3Hb YKe He 1T03BoJisia ViBaHy AjieKcaHIpo-
BUYY YACTO TMOSIBJSITHCS B YHUBEPCUTETE, MHOTME KOJIJIETU TTPUXOAIIN 3a CO-
BETOM ¥ KOHCYJIbTAIMSIMU K HEMY JIOMOIA, IMUHO YOEKIAsICh B €r0 MCKITIOUM -
TeJIbHOM ITpodeccuoHan3Me U gobpoxkenareabHocTH. [To cioBam mpodec-
copa 0. H. CtapunoBa, OIbIT TakKMX BCTpeu ¢ WM. A. l'ajaraHom oka3sas, B TOM
Ylcie Ha Hero JIMUHO, 60JIbIIOe BIMSIHYE U TT03BOIVI HAMETUTD LeNIbIii PSI,
HaIlpaBJIeHIi HayYHbBIX MCCIIeJOBaHMIA.

OnuviH U3 U3BECTHBIX aAMUHUCTPATUBUCTOB A. I1. llepruH Ha3bIBaI TPY-
bl V. A. TanaraHa «o6pa3iioM CMCTEMHOTO aHajaM3a MCC/IeIyeMbIX BOIIPO-
COB». DTO OYEHb BEPHO OTPaKaeT CyTh BKIaAa MiBaHa AsekcaHAPOBMYA KakK B
00IITyI0 TEOPHIO MPaBa, TaK ¥ B TEOPUIO AAMUHUCTPATUBHON OTBETCTBEHHO-
ctu. [IBe ero pyHmaMeHTaabHble MOHOTpaduu, 1o cytu, chbopMyInupoBaIn U
MIPEABOCXUTUIIV MOJIETb 3aKOHOaTeIbCTBA 00 A AMUHUCTPATUBHOI OTBETCT-
BEHHOCTY ¥ aAMUHUCTPATUBHBIX MMPAaBOHAPYILIEHNUSX, a TaAKKe PSif, BasKHBIX
001IeTeOpeTUUECKUX TTOJIOKEHMIA.

B moaTBepKAeHME MCKITIOUUTENIbHBIX IMYHBbIX KauecTB M. A. 'ajiaraHa mmpo-
(eccop 0. H. CrapnioB mpuBes TEKCT IPOTOKOJIA 3acefaHus Kadeapsl Teo-
puM 1 UCTOpUM rocyaapcTBa u rpasa BI'Y 1992 r., korga, mpy ouepeaHOoM Iie-
pens6bpannu mpodeccopa M. A. Tajarana Ha JOIKHOCTH 3aBeIyIoIiero kage-
IIpOii, B €ro agpec 6bLI0 CKa3aHO OIPOMHOE YMC/I0 JOOPBIX, UCKPEHHUX CJIOB,
OTpakawIyuX HeoObIUaiiHOe JoBepyMe 1 OOJbIIoe YBasKeHNe UIeHOB Kade-
Ipbl K CBOeMy 3aBeaytoiieMy. [IpernogaBaTeny Kadeapbl TOAUepKHY/IM TOT/AA,
YTO MMEHHO YHUKaJIbHOE COUeTaHMe NyIIeBHBIX IMUHBIX CBOMCTB U INTyOO0KO¥
MpeJaHHOCTY HayKe M03BoamIu MiBaHy AjleKCaHAPOBUYY HA TPOTS’KEHUM He-
CKOJIBKMX JAeCSITUIIETUIi CITOCOOCTBOBATh IIPOrPECCUBHOMY Pa3BUTHIO Kade-
Ipbl TEOPUM U UICTOPUM TOCYIAPCTBA U ITpaBa Iopuanyeckoro daxkymabreTa BI'Y.

[Tpodeccop kadbenpsl KOHCTUTYIIMOHHOTO ¥ MYHUIIMIIAIbHOTO TpaBa
opuandeckoro ¢akynbrera BI'Y, mIOKTOp opuanMyeckux Hayk, nmpodeccop
T. [I. 3paskeBcKas B CBOEM BBICTYTUIEHUM SIPKO OUepTUIa JMUHbIe KaueCTBa
W.A.TanaraHa, ero mpocTOTY B OOIIEHMM 1, B TO 3K€ BPeMSI, UHTEVIUTEHTHOCTD
” pyHIamMeHTaIbHYI0 06pa30BaHHOCTh. CTYHeHTbI TSIHYINUCh K ViBaHy AJlek-
CaHIPOBUYY, €ro 06pa3HbIM, KPaCOUYHbIM ITpuMepam. OH Bcerga CTpeMuICs
MMPUBUBATh UM KPUTUUECKOE MblIIJIeH)e, TOAYepPKMUBAs €T0 MCKIIOUNTETbHO
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Ba)KHOEe 3HaUeHMe 111 opuctoB. [Ipodeccop U. A. Tanarad MOCTOSIHHO Opy-
€HTHPOBAJ CTYJIEHTOB Ha UYTeHNe AOIOJHUTEIbHOM TUTepaTypbl, aHTUYHBIX
aBTOPOB U JOPEBOMIOIMOHHbBIX YUEHBIX.

ITpodeccop T. [l. 3pakeBcKast momuepKHysa, uto M. A. l'ayiarad Bcerga mpu-
3bIBAJI pACCMaTPUBATh MPABO KaK AMHAMUYECKOE SIBJIEHNE, B eAMHCTBE MaTe-
PUATbHOTO U TIPOIeCCyaTbHOTO KOMITOHEHTOB, TEOPETUUECKMX OCHOB U Mpa-
KTUUYeCKuX MposiBiaeHnit. OH gaBaj cTymeHTam QyHaaMeHTalbHble OCHOBBI Te-
OpuM ITpaBa, KOTOPYIO B COBePIIIeHCTBe 3Ha 1 106m1. C TeopeTueCcKux Mo3u-
LM OH MTOAXOAWII U K PACCMOTPEHMIO MTpo6eM aiMMHUCTPATUBHOTO ITpaBa,
CUCTEMHO ¥ I/TYDOKO pacCMaTpMBasI BOIIPOCHI IOPUANIECKOI OTBETCTBEHHOCTH.

N. A. Taslarad KpUTUYECKU OTHOCWUJICSL K KOHLIENIIUU KOHCTUTYIIMOHHON!
OTBETCTBEHHOCTM, CTaBsI ee MO COMHeHMe, HO Jiesiast 3TO C MO3UIuii ob1ie-
TEOPeTUUECKON CYIITHOCTY PUANYECKON OTBETCTBEHHOCTU. BcmoMumHast atu
nuckyccuu, T. IT. 3paskeBcKast OTMEeTI/IA MCKITIOUUTEIbHBIN ITPodeccoHanm3M
iBaHa AjleKCaHAPOBMYA, €r0 YMEeHMe KOMOMHMPOBATh ITPAKTUYECKYIO U T€O-
peTuyeckylo aprymeHTaiyio. [IpobaeMbl opuaMIeCcKoit OTBETCTBEHHOCTM OH
paccMaTpuBall B €IMHCTBE CTATUYECKOTO (HOPMATUBHOE PEryIiMpoOBaHue) U
IVHAMUUeCKOro (peannsanus, IpaBonpyuMeHeHNe) acleKTOB.

N. A.Tanarad KpUTUKOBAJ KOHLEMIMIO ITO3UTUBHOI OTBETCTBEHHOCTU U
MPU3HABA TOMBKO PECTPOCIIEKTUBHYIO OTBETCTBEHHOCTb. OH BBIBEJ 001V
byHKIIMM I0pUINYECKOI OTBETCTBEHHOCTH, YKa3aB He TObKO ee KapaTesb-
HYI0, HO ¥ TTPAaBOBOCCTAHOBUTEIbHYIO, BOCTIUTATENbHYIO QYHKIMN. [TpyHIIM-
bl TYMaHM3Ma U CIIpaBeIMBOCTY MMeJIM IepBOCTeNIeHHOe 3HaueHye B KOH-
Lenuuyn IpUANIECKOil oTBeTCTBeHHOCTU Y. A. T'asarana. OH moguepKuBasl
MX 3HAYMMOCTD B MCCIeA0BAaHMSIX Kak 00IeTeopeTnueckoro, Tak 1 oTpacyie-
BOTO YPOBHEIA.

3aBenyoinit Kabeapoit amMUHUCTPATUBHOTO U (MHAHCOBOTO ITpaBa Iopy-
Iudeckoro ¢akynbreTa HaroHanbHOTO MccIeoBaTeabcKoro Hiskeropoacko-
ro rocygapCcTBeHHOro yHuBepcureta um. H. U. JlobaueBCKOTo, TOKTOP IOpU-
IMYecKMx HaykK, mpodgeccop A. B. MapThIHOB IToguepKHY/ GyHIaMeHTab-
Hble TPAAUIIMM HAYYHBIX IIKOJ IOpUAMUecKoro ¢gakynabreTa BopoHEXCKOTO
roCyIapCTBEHHOIO YHUBEPCUTETA U, OCOOEHHO, IITKOJIbI aIMUHUCTPATUBHO-
ro IpaBa, B pa3BUTHME KOTOPOI OOJIBIION IMUHBIN BKJIA BHECIM Tpodeccop
WM. A. Tanaran u mpodeccop 0. H. Crapuios.

ITpodeccop A. B. MapThIHOB 3aMeTIJI, UTO IIpernogaBaTe/Ib BbICIIEH KO-
JIBI — 9TO Y€JI0OBEK C 0COOBIM CTATyCOM, CKJIaJI0M MBIIIJIEHUS Y IIEHHOCTHBI-
mu opueHTHpamiu. OH )KMBET HayYHbIMM MHTEepecaMu, aKTMBHO UX Pa3BUBa-
€T, C03JlaBasi HOBbIEe UAeu, Kareropum, Kounenuun. Y. A. TamaraH siBaseTcs
SIPKUM TIPUMEPOM BbIIAIOIIErOCs TPeroiaBaTe s BbICIIEN IIKOJbI, TTejarora
10 MPM3BAHUIO U IOPUCTA T10 CTWIIO MbllieHns1. OH 3a710KMI OCHOBBI TE€O-
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pyu GyHKIMI OPUANIECKOV OTBETCTBEHHOCTH, BIIEPBbIE Pa3aenni GyHKIUN
aIMUHUCTPATUBHOM OTBETCTBEHHOCTY Ha JIBE OOJIbIIINE IPYIIIThl — OPTaHM3a-
LMOHHbBIe (MHbOPMalMOHHAs, BOCIIUTATEIbHAS) U CIlelMabHble (IuTpadHasi,
MPaBOBOCCTAHOBUTEJIbHAS).

[Tponmomskenme naeii U. A. l'ajarana MOKHO HaliTU M B COBPEMEHHOM yue-
HUY 0 QYHKIUSIX aIMUHUCTPATUBHOI OTBETCTBEeHHOCTM. COTIOCTaBIISISI COBET-
CKUIT ¥ COBpeMeHHbII1 IMepuoibl pasBUTHUS aAMUHUCTPATMBHOTO 3aKOHOA-
TeJNbCTBA, Mpodeccop A. B. MapThIHOB 00paTu/ BHMMaHMe, YTO B COBETCKUIL
riepuo, He GbIJIO CYIIECTBEHHBIX Pa3Inunii MeXIy rpakaaHaMu. Lienbio mpu-
BJIEUEHMST K aAMUHUCTPATUBHOM OTBETCTBEHHOCTH, B IEPBYIO OYEPEb, ObLIO
COO0O0IIIeHME [T0 MEeCTY PabOThI U ITOC/IeAyIolee 00CyKIeHNe Ha 001eM coopa-
HUM TPYOOBOTO KoyimekTuBa. Takum 06pa3oMm, Ha TepBbIit TIaH BbICTYIIAJIA
BOCIUTATeNbHAsS QYHKIVS aAMUHUCTPATUBHOM OTBETCTBEHHOCTY. BMHOB-
HbIV TIpeTepIieBa/I He TOJbKO MaTepua/ibHbIe TUIIEeHUS B BUIe afMUHUCTPA-
TUBHOTO 1ITpada, HO 1 061IIeCTBEHHOE TTOpUIIaHMe, HEOOXOIMMOCTb TPUINTU
Ha KOMUCCHUIO U 3aTPATUTb JIMYHOE BpeMs, ITOJ0XKAATh UTOTOB OOCYKIeHMS.
B HacTosilIlee BpeMsI IIpuBJIedYeHNe K ITpadHOi aAMUHUCTPATUBHOM OTBET-
CTBEHHOCTM He 00SI3bIBaeT K HEOOXOAMMOCTH TPaThl JIMYHOTO BpeMeH!, a
mTpadsbl CO CKUIKOI MO3BOJSIIOT YeJI0OBEKY OBICTPO 3a0bIBaTh O caMoM Gak-
Te IPUBJIEYEHMS K A MMHUCTPATUBHOM OTBETCTBEHHOCTU. HO B psifie ciiyyaeB
KapaTeiabHast QyHKIIMS BBIXOJUT Ha MePBbIii TUVIaH: B COBpeMEHHOM aIMUHM -
CTPaTUBHOM IIpaBe, I10 CYTH, eCTh «CMepTHas Ka3Hb» B BIJje OTPOMHBIX MHO-
TOMMWJIZTMOHHBIX UJI JTayke MHOTOMMUJITMAPAHBIX aAMUHUCTPATUBHBIX IITPa-
(oB, HaslaraeMbIX Ha OpraHU3alK. ITO MPUBOAUT K UX JIUKBUAALIUU U Jle-
JlaeT HEBO3MOXXHBIM ITPAaBOBOCCTAHOBJIEHME.

I[To cmoBam mpodeccopa A. B. MapTbiHOBa, B YCIOBUSIX COBPEMEHHOCTH
MOSKHO TOBOPUTDb O (PYHKIMM TPAHCMUCCUM Y AMUHUCTPATUBHON OTBETCT-
BEHHOCTU, ITIOCKOJIbKY OHA SIBJISIETCS IPOMEKYTOYHBIM 3BEHOM 110 OTHOLIEHUIO
K YTOJIOBHOJ OTBETCTBEHHOCTU. B psifie cimyyaeB pasBuUTHe aAMUHUCTPATUB-
HOT'O 3aKOHOJIaTe/IbCTBA TPOTUBOPEUNT OOIIeTeOpeTUUeCKMM HauajaaM pu-
CIIPYAEHIIMN U TeOPUU aAMUHUCTPATUBHOTO MpaBa, HampuMep, B BOMPOCax
nperoauiyu. Bce 3T mpo6eMbl 3aCTaB/SIOT BHOBb 00PaTUTHCS K KOHIIETITUN
(byHKLMIT aAMUHUCTPATUBHOM OTBETCTBEHHOCTH, ITpeajioskeHHOo W. A. T'ana-
raHOM, UCI0JIb30BAaTh €e [/l [Iepe0CMbIC/IeHMSI BEeKTOpa MPaBOTBOPUECTBA B
aIMUHUCTPATUBHOM TIpaBe.

[Tpodeccop kadenpsl aAMUHUCTPATUBHOIO ¥ MYHUIIUIIAJIBHOTO TIpaBa
uM. ipodeccopa B. M. ManoxuHa CapaTOBCKO roCyqapCTBEHHON HOPUINA-
YyecKoii akajeMuu, JOKTOp Iopuandecknx Hayk, mpodeccop C. E. YanHOB
obpaTwI BHMMaHMe Ha TO, YTO, TIPU MMOCTOSTHHOM AMHAMMKE Pa3sBUTUSI YHU-
BepCUTETOB (CMeHe TperofaBaTesieil M CTyIeHTOB), B HUX BCeraa COXpaHsi-
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I0TCSI TPAAUIIVIV, HAyYHbIE [ITKOJIbI, 0C00ast IyXOBHAasI CBSI3b. IMEHHO Hay4YHbIe
IIKOJTBI, TOO0OHbIe co3maHHoi U. A. TaaraHoM, 3aK/IaJIbIBal0OT OCHOBBI pPa3-
BUTHS YHMUBEpPCUTETA U IOPUAMUECKOI HAYKU B 1I€JIOM.

ITpodeccop C. E. YaHHOB mouepKHYJI, UTO B HACTOsIII[ee BpeMsl B 06/1aCTu
aIMUHUCTPATUBHOM OTBETCTBEHHOCTY BasKHbI KaK TPaAUIIMOHHBIE (00IIeTe-
opeTuUecKye 1 OTpaciieBble) IpeACcTaBAeHN s, TaK ¥ HOBAllMK. B aTOM pakyp-
Ce MHTepeCcHO 0OpaTUTh BHMMaHMe Ha NMPUHSTHIN TocymapcTBeHHO Tymoit
BO BTOPOM UTeHMM 3aKOH O BHeceHUM uaMeHeHni B KOAIT P®. OH kacaeTcst
undbpoBuU3aIUY JOKYMEHTO000POTa M OpraHU3alMOHHbIX (OPM TIPUHSITUS
petreHuit. Linpposusaiys npousBoactsa no KoAIl PO 3aTparuBaeTt orpoM-
HO€e KOJIMYeCTBO OPraHOB UCIIOJIHUTEIbHOV BJIACTU, IIO3TOMY JaHHbBIN IPO-
1ecc TpebyeT IJINTeIbHOM U TIIATeIbHOI pa3paboTKM ero MexaHn3MoB. B 3a-
KOHe ITpelyCMaTpuBaeTCsl BO3MOXXHOCTD MCITOTb30BaHMS BeO-KOH(epeH it
HO TI0Ka HeT eMHO TIaThOopMBbI IJIs MX TIPOBeIeHMsI, pa3paboTKa KOTOpOit
elle TOJbKO IJIaHUPYyeTCsl. BBOOUTCS BO3MOXKHOCTD IIpeJiCTaBAeHMS Pa3HbIX
IOKYMEHTOB B 3JIEKTPOHHOV hopMe uepe3 nopTtai ['ocycimyr, HO BO3HUKAIOT
Mpo6JIeMbl, CBSI3aHHbIE C TIPOITYCKOM CPOKOB IpeCTaBIeHNSI JOKYMEHTOB
T10 TIpMYMHAM c60eB B paboTe cucTeMbl. MeXaHM3M UX pelIeHNs TaKKe ele
MpeaCcTOUT padpaboraTh. Takum 06pa3oM, TP BHEAPEHUM HOBaALIMi IDPO-
BM3alMM B aIMMHUCTPATUBHO-TIPABOBOE PEryMpoBaHue Tpebyercs dhyHaa-
MEHTAaJIbHBIN TeOPeTUIEeCKIi ITOAXO0, COUeTAIOINIACS CO 3HAaHMEeM ITpobiemM
U TIOTPeOHOCTEN TPAKTUKM.

3aBenytoinit Kadeapoii KOHCTUTYLIMOHHOTO M MyHUIIUIIAJIbHOTO ITpaBa
opuandeckoro gakynbreta BIY, TIOKTOp OpuAMUYeckuUx Hayk, nmpodeccop
T. M. BsIKMHa 1ogYepKHY/Ia 0CO0YI0 MPUPOIHYIO SHEPTeTUKY U obasiHue
WN. A. Tanarana, KOTOPBI OOHUM CBOMM MPUCYTCTBUEM YXKe CO34aBaJl O3~
TUBHYI0 aTMOcdepy. OH Bcerga 6611 Ipy>Ken00eH, TPUBETINB, IIPOCT B 001Ie-
HUM Y B OObSICHEHUY CJIOKHBIX IOPUANYECKMX KaTeropuii 1 mpooeM.

ITpodeccop T. M. BsinkuHa oTMeTuIa, YTO (pyHIaMeHTaIbHbIE ITPUHIIATIBI
Y IOHSITUSL, KOTOPbIE 3aK/IabIBAIOTCSI OCHOBATEISIMY HAYYHBIX IIIKOJI, HE YCTa-
peBaroT co BpeMeHeM. TakoBbI M HayuHble uzen 1. A.Tanarana, K KOTOPbIM 00-
palarTcs 1o ceit [eHb TPY U3yUYeHU! MPobeM Teopuu ToCyIapCTBa U mpa-
Ba ¥ MPO6JIEM I0pUINUYECKON OTBETCTBEHHOCTU B cdepe MyoIMIHOro rpasa.

[Tpodeccop kadeapsl aAMUHUCTPATUBHOTO M aIMUHUCTPATUBHOTO TTPO-
1IeCCyaJIbHOTO TTpaBa puandYeckoro ¢akynbreta BI'Y, TOKTOp 10puanyecKmux
Hayk, mpodeccop B. B. 'puiieHKo o6paTtnia BHUMaHNe Ha 67ecTsiine opa-
Topckue criocobHocT U. A. Tanarana. OH 4MTasI JeKIUM «Ha OJHOM JIbIXa-
HUM», BKIIOYas B HUX sIpKue obpasHbie MeTadopbl, KOTOPHIM HEPeIKO Mpy-
IlaBaj CTUXOTBOPHYIO hopMy. Ero MCKpoMeTHOe YyBCTBO IOMOpPa OPTaHUIHO
repervieTaaoch C MO3TUYECKUM TalaHTOM. U. A. l'asaraH ymesn 3auHTepeco-
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BaTh ITPEIoAaBaeMbIMM AVCIIUTUIMHAMM a0COTIOTHO BCEX CTYAEHTOB. SIBKa Ha
€ro JIeKI 6bl1a MPAKTUYECKM CTOITPOIIEHTHO : OTCYTCTBOBATH MOTJIV TOJTb-
KO MO0 YBaXKMUTeIbHbIM IIPUUYMHAM.

3a BpeMs pa3BUTUSI HAYIHO Kapbepbl U. A. T'asiaraH my6amMKoBa uccie-
IIOBAHMSI HA Pa3HbIe TEMBI, B TOM UMCJIE€ HA TEMY COBEPIIIEHCTBOBAHUS 3aKO-
HOZATEIbCTBA 00 aIMUHUCTPATUBHO OTBETCTBEHHOCTHU. C IMO3UIIMIi ero Ha-
YYHOTO IOJIX0/a B HACTOSIIee BpeMs Haubosiee 3HaUMTETbHYI0 KPUTHUKY BbI3-
BaJia 661 HECTAOMIBHOCTD aIMMHUCTPATUBHO-IETMKTHOTO 3aKOHOAATEbCTBA
(3a Bpems cymiecTBoBaHMsI KOATT P® B Hero 66111 BHECEHBI M3MeHeHMsT bosee
yem 800 demepambHbIMM 3aKOHaMM). Takoit HECTAOMIIIBHOCTY MOXKHO OBLIO
ObI TPOTUBOITOCTABUTD TOJIBKO (DYHIAMEHTa/IbHbIE, CUCTEMHbBIE U JIOTUYUECKU
1ocjiefoBaTe/bHbIe OCHOBbI K1aCCUYeCKOM HayYHO TeOPUM, KOTOPYIO MOXK-
HO HaiTu B Tpygax U. A. l'anarana.

HorueHT Kadeapsl TeOpUM 1 UCTOPUYM TOCYIAPCTBA U MTpaBa I PUINIECKO-
ro akynbTera BI'Y, KaHaumaT 1opuandeckmx Hayk, moueHT B. B. CepernnHa
OTMeTW/1a UCKIUNTeNbHbIe KauecTBa Y. A. 'anarana kak HaCTaBHMKA U Ha-
YYHOTO pyKoBoauTessi. Ero rimy60Kue TeopeTMKO-ITpaBOBbie 3HAHMS M Hay4-
Hasl UHTYUIIMS TIO3BOJMIM MHOTUM YY€HBbIM BITOCIEACTBUM 3alIUTUTh KaH-
IUIaTCKue Y JOKTOPCKMe IyccepTalyn.

JIyuie Bcero 06 WM. A. T'aylarane ckasajt UMBWINCT B. A. TapxoB B MOHOTpa-
un «OTBETCTBEHHOCTD 10 COBETCKOMY TpaskAaHCKoMYy TpaBy» (1973), mop-
yepkHyBIMiA, uTo U. A. T'anaran u M. [I. Hlapropoacknii MoaoXKuau Hayaio
YUYEHUIO O IPUINUYECKOI OTBETCTBEHHOCTU B COBETCKOM IipaBe. ToMbKO Mo-
o1e myb6aMKaIuy ux MoHorpaduit B paborax 1o o011eit Teopum mpaBa CTaau
TOSIBJISITBCS Pa3iesibl O OPUANIECKOM OTBETCTBEHHOCTM.

bnaromapst . A. l'amarany 6bu1a co3maHa KO/UIEKTMBHAS MOHOTrpadus
«[TpornieccyasbHbie HOPMbI B COBETCKOM MpaBe». BaXHO MOUEpPKHYTb, UTO,
HeCMOTPS Ha (OpMaIbHO KOJIJIEKTMBHOE aBTOPCTBO, (haKTUIecku 6ojiee Io-
JIOBMHBI 00beMa ee coepykaHmst IpuHamieskuT U. A. l'aynarany, KOTOpbIii 13-
JIOKMJI B HEli TeopeTuUecKkre OCHOBAHMS I0pUANIECKOro Impoiiecca, 060CHO-
BbIBasI MPUCYTCTBYE MPOIECCYATbHBIX HAUa/I B KOHCTPYKIIMSIX HOPM MaTe-
pUanbHOrO Mpasa.

B 3aBepieHuu KPyIJioro CToja ero y4YaCTHUKM OTMETU/IM YHUKAIbHOE
€IVHCTBO MCTOPUY ¥ COBPEMEHHOCTH B IOpUINUECKOI HayKe, HeOOXOAMMOCTb
OPraHMYHOTO COUETAHUS TPAAUILIMIT M HOBALIUIA B IPABOBBIX UCC/IEOBAHMSIX,
rIe Kakaasi HayyHasl 1KoJjia 10/DKHA oA e pskMBaTh OCHOBBI CBOero opmu-
pOBaHMS 1 apryMEeHTUPOBAHHO MOAXOAUTH K BOIIPOCAM UX IMPUMEHEHUs B
YCJIOBUSIX COBPEMEHHOCTM.
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MHOOPMAUMA AJ11 ABTOPOB

Tpe6GoBaHMs K MaTepuajiaM, HalpaBJsieMbIM
IJIsl TYOJMKaUMMU B CETEeBOM Hay4YHO-IPAKTUUYECKOM
usganumn «<KypHana 1opuanvdeckoii aHTPOIIOJI0TUN
Y KOH(IMKTOJIOTUN»

1. OBLIIME IT0JIOKEHHSA

1.1. K my6nmKkauyuy B CETEBOM HayYHO-TTPAKTUUECKOM U3AaHmM «KypHas
I0pUIMUECKOI aHTPOTIONOT UM ¥ KOHGIMKTONIOTUM» (Haee — KypHas) MpuHu-
MaroTCsI MaTepuasibl, cCopepskaliiyie pe3y/bTaTbl HAyUHbIX MCCIeI0BaHuit, 0dop-
MJIEHHbIE B BUJIE TTOJIHBIX CTAaTe, KpaTKUX CO00IeHmit, 0630poB. B skypHase
MOTYT ObITb OITyOJIMKOBAHbI PEIIEH3UM U MaTepUaIbI-0630PbI ITPOBEIEHHBIX
Hay4YHBIX KOH(epeHI1IMii, KPYIIbIX CTOIOB, GOPYMOB, CEMUHAPOB.

1.2. MaTepuasibl HEOOXOAMMO TTPEICTABISATh B PeJAKIIMOHHYI0 KOJUIETHIO
T10 [TOYTE WJIY I10 57IeKTPOHHOI 1ouTe. B ciiyyae, eciv MaTepuas HallpaBiisieT-
S B peIaKIMOHHYI0 KOJUIETHIO TTI0 TI0UTe, HE0OXOIMMO ITPUJIaraTh IeKTPOH-
HbII1 HOCUTEJIb, COZlepsKalnit daii co cTaTheil aBTopa.

1.3. ComepskaHue TIPUCbUIAEMBIX B PeNaKklMOHHYIO0 Kojternto JKypHana
MaTepuasioB U Ux oopmiieHMe AOMKHO COOTBETCTBOBATh YCTAHOBAEHHBIM
TpeboBaHMAM. [IpycIaHHbIe aBTOPAMU MaTepUaIbl JOJKHBI OT/IMUATHCS BbI-
COKOJ1 CTerneHbI OPUTUMHAIBHOCTU. B Cyiyuae SIBHOTO HeCOOTBeTCTBUs (op-
MaJIbHBIM TPEOOBAHUSAM (B YaCTV CTPYKTYPbI, OCHOBHBIX CBEIEHMIA, CChIIOK,
6ubnmorpaduUecKoro CImMcKa) IaBHbIN PeIakToOp, 3aMeCTUTENN TIIaBHOTO
penakTopa UaM OTBETCTBEHHbIN cekpeTapb JKypHaia MOTYT HAIllpaBUTh I10-
CTYIIMBILME MaTepHaIbl Ha JOPAOOTKY aBTOPaM.

1.4. TlognucaHHbBI aBTOPOM (COaBTOpaMM) TEKCT My6GimKauyuu opop-
MJISIETCSI OOHUM (haityioM, KOTOPBIi COIEPKUT ClIeyIolLy0 MHbOoOpMaIuio u
CTPYKTYpY:

o Haekc YIK;

* Ha3BaHMe CTaTby HA PYCCKOM M aHIVIMICKOM $SI3bIKaX;

e MHULMABI U paMmIns aBTopa (COaBTOPOB) HA PYCCKOM U aHIJIMIACKOM
SI3bIKAX;

* HaMMEeHOBaHMe 00PA30BaATENbHOI, HAYYHON WIX MHOV OpraHMU3aluu,
B KOTOPO#1 aBTOpP (COABTOPBI) pabOTAIOT (M1 3aHMMAIOT COOTBETCTBYIOIIVE
JOJDKHOCTH) Ha PYCCKOM U @HITIMIICKOM $I3bIKaX;

e aTa HaIlpaBJieHMsI MaTepuasa B pegakuyio XXypHaia;

e QHHOTALMS CTAaTbU HA PYCCKOM M aHIVIMIICKOM $I3bIKaX;

* KJIIOUEBbIe (JIOBA HA PYCCKOM M aHIVIMIACKOM sI3bIKax (6—15 coB);
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* TeKCT CTaTby;

 cBeleHMSI 00 aBTOpe (COAaBTOpax) Ha PYCCKOM M aHTJIMIICKOM SI3bIKaX C
TTOJTHBIM YKa3aHueM GaMmwiny, UMeHM, OTYeCTBA, YUeHO CTeleHN, Y4eHOTO
3BaHMsI, OCHOBHOTO MecTa paboThl, 3aHMMaeMOi JO/KHOCTY, HOMepa (CTy-
’KeOHOTO, AOMAIITHETO VIV MOOMILHOTO) TesieOHa, TOMAITHETro UM CITyKeb-
HOTO aJipecoB, afipeca 3JIeKTPOHHO ITOYTHI.

1.5. [Inst acnMpaHTOB U COMCKATeJei JOIOIHUTEILHO HEOOXOIMMO IpH-
CJ1aTh B peIaKIINIO JKypHaJIa BBIIMICKY M3 ITPOTOKOJIA 3acegaHust Kadeapsbl (CeK-
TOpa, oApasaeaeHs] OpraHMu3aLuy) O peKOMeHAa M IPUCIaHHOIO MaTe-
praja K Onmy6JIMKOBAaHMIO B SKypHaJIe VI TTOATIMCAHHBIN HAYYHBIM PYKOBO-
IATEJIeM KPaTKMit OT3bIB O PEKOMEHIAIMM CTAThy K OITYyOJIMKOBAHMIO.

1.6. CraTbu, HampaBjsieMble B pedaKIliMio, IOAJIeXaT pelieH3UMPOBaHUIO,
U B (JIy4ae TMOJ0KUTEeIbHOM pelleH3MM — HAYyYHOMY U KOHTPOJIbHOMY pefjak-
TUPOBAHUIO.

1.7. Perienue o myOGIMKaIMy CTaTby MPUHMMAETCS PeIaKIMOHHOM KOJI-
Jlervieit >xypHaia.

1.8.IlnaTa c aBTOPOB 3a MyOIMKAIIUIO CTaTell He B3MMaeTCsl.

2. TPEBOBAHUSA K O®OPMJ/IEHIO MATEPUAJIOB,
HAIIPABJ/ISEMbBIX B PEJAKIIMOHHVYIO KOJUVIETHIO JKYPHAJIA
OJISI OIIYBJIMKOBAHUSA

2.1.TexcT nmevaTtaeTcs B TeKCTOBOM pefaktope WinWord mipudrom Times
New Roman 14-ro kerist (pasmepa) uepe3 1,5 uHTepBasa.

2.2. Bce 110715 Ha IMCTe COCTaBJISIIOT I10 2 CAHTMMETpaA.

2.3. O6beM cTaTby JOJIKEH cOCTaBasATh 15—20 crpanuts (1 Im.J1., MM OKO-
710 40 ThIC. 3HAKOB). [TO COIMTACOBAaHMIO C peaKiyeii JKypHaia K ImyoIKamm
MOTYT ObITh TPUHSATHI CTAThU OOJIbIIETO 0OBEMA.

2.4. CHocky 0bOpMIISIIOTCSI MOCTpaHUYHO. HyMepaiiyist — ckBo3Hasi. TekcT
cHocok nevaTaetcs mipudrom Times New Roman 12-ro kernis (pasmepa) ue-
pe3 1,5 uHTepBaa.

2.5. B KOHIIe CTaThy MPUBOAUTCS OMOMMOrpaduIecKmii CImMcok B anda-
BUTHOM MopsiaKe. Bubmmorpaduyecknii ClmcoK MOAJIESKUT ITepeBOy Ha aH-
[JIMIACKMIA SI3BIK IO CJIETYIOIeMy 00pasiny:

Bubnuozpaguueckuii cnucox

Anekcu P.TloHsTHE M OeiICTBUTEIBHOCTD MpaBa (OTBET I0OPUANYECKOMY I10-
sutuBu3sMmy) / P. Anexkcu. — M. : UHdoTrpormk Menua, 2011. - 192 c.

Padobpyx I'. dunocodust mpasa / I. Pambpyx. — M. : MexXmyHapoaHbIe OTHO-
meHus, 2004. — 238 c.

Habermas J. Theorie des kommunikativen Handelns, Bd. 1-2 / J. Haber-
mas. — Frankfurt am Main : Suhrkamp, 1981. - 1216 p.
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2.6. IIpaBuia oopmiaenus cHOCOK — B coorBeTcTBUM ¢ 'OCT 7.0.5-2008
«Bubnmorpadndeckast ccoiika. O611e Tpe6GOBaHMS U ITPaBIIa COCTABIEHMS».
Bo uzbeskaHue ommbOK pegaKIMOHHAsI KOJIJIerMsl peKOMeHIyeT aBTopaM ca-
MOCTOSITEJIbHO He COKpalllaTb CHOCKM, BCSIKUIA pa3 MPUBOJS TMOTHbIE CBele-
HUS O HUTUPYEMOM MCTOYHUKE.

2.7. Bce cTpaHMIIBI pYKOTICHU CJIeAyeT MPOHYMEepPOBaTh.

2.8. HaumeHOBaHMs OpraHun3alii, OpraHoB roCyg,apCTBEHHOM BJIACTH, YU-
peXIeHmnii, MeXXTyHapOIHbIX OpTaHM3aluii He cokpaliaoTcs. Bce ab6peBua-
TYPbI ¥ COKpaIlleHMsI, 32 UCK/TIOUeHeM OO0IeM3BeCTHbIX, JOIKHbI ObITh pac-
1mdPOBaHbI IPY TIEPBOM YIIOTPeOIEHUM B TEKCTE.

2.9. Bce TabnuIlbl JOKHBI OBITH YIIOMSIHYTHI B TeKcTe. Kakmast Tabinia
reyvaTaeTcsl Ha OTAeNbHOJ CTpaHulle M HyMepyeTCsl COOTBETCTBEHHO MepBO-
MY YIIOMMHAHMIO ee B TeKcTe. Kaskapiit cTonber] (KOJIOHKA) TOIKeH MMeThb KO-
POTKMI1 3aTOJIOBOK (B HEM MOTYT OBbITb MCITOIb30BaHbI COKpallleHNsI, a006peBu-
aTypbl). Pa3bsicHeHMSI TEpMUHOB, a606peBMaTyp IMOMEIIAIOTCS B CHOCKe (TIpy-
MeYaHMsX), a He B Ha3BaHMUM Tabauil. 111 CHOCKM IIPUMEHSIETCS CMMBOJT — *,
Eciiu cronb3yroTcst JaHHbIe M3 APYTOro OMyO6JIMKOBAaHHOTO MJIM HEOITyom-
KOBAaHHOTO MCTOYHMKA, JOIKHO OBITH MOTHOCTHIO IIPMBEIEHO €r0 Ha3BaHMe.

2.10. CxeMbI ¥ AMarpaMMmbl TOJKHBI ObITh TPOHYMEPOBAaHbI U MPeCTaB-
JIeHbI B BUJIe OTIe/bHBIX (aiiyioB.

2.11. Hannuane wimrocTpaiyii B myOIMKaLysix MpUBeTCTBYyeTCs. MutocTpa-
uyu (hororpadun) MOTyT 6bITh YePHO-6€TBIMMU U IIBETHBIMM, OTCKAHMPOBA-
HbI ¢ paspemnienrem 300 ToOUeK Ha II0MM M COXpaHEeHbI B OTe/IbHOM (aiiie B
dopmare tif mnm jpg. s KaXkmoii MUTIOCTpaLy B 00s13aTe/TbHOM TOpsIIKe
IOJIKEH ObITh YKa3aH MCTOYHMK ee TTOTy4YeHMsI.

3. PEHIEHME O ITYBJIMKAIIMM U OTKA3 B ITYBJIMKALIU

3.1. ABTOp, HampaBJIss B XKypHAI TEKCT CTATbU, 00SI3yeTCsI 10 TTPUHSITUS
perreHnst 0 MyoaMKaluuy He MPeCTaBIsITh MAEHTUYHbIN MaTepuas ApyTum
[1eYaTHbIM MU3TAHMSIM.

3.2. B cyyae, eciut Ij1st IPUHSITUS PeIIeHMS] O yOaMKaLy HeOOX0IMMbI
TMO3HAHMS B Y3KOM 00/1aCTV IOPUCTIPYAEHIIVN, PeAaKIIMOHHAST KOJIJIETHST Ha-
ITPaBJISIET CTATHIO A1 3aK/II0UEHMSI CIIEIMaIMCTaM WM SKCIIEPTaM.
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3.3. B oTmenpHBIX CTydasix BO3MOKHA JopaboTka (yrydlieHye KauecTBa)
CTaTby aBTOPOM II0 peKOMEeHIalMM pedaKIMOHHONM Koyieruu. CTaThbs, Ha-
TpaBJIeHHAsT aBTOPY Ha JOPabOTKY, JOIKHA ObITh BO3BpAIlleHa B MCIIPaB/IeH-
HOM BlIe BMeCTe C ee IepBOHAYa/JIbHbIM BapMaHTOM B MaKCMMaabHO KOPOT-
Klie CPOKMU.

3.4. Pepakiiys sKypHasia HalpaBJsieT aBTOPaM IpeCcTaBIeHHbIX MaTepu-
aJIOB KOMIMM pelleH3uii I MOTMBUMPOBAHHBIN OTKa3s.

3.5. OTkas B myGIMKaIy BO3MOKEH B CJTydasix:

* HECOOTBETCTBUSI CTATbU MPOMIITIO U crieruduKe KypHaa;

* IpyObIX HAPYIIIEHW, TOITYIeHHBIX TPV IUTUPOBAHMM, B TOM YMCJIE TIPU
CCBIJIKAX Ha 3aKOHOATEbCTBO;

* HECOOTBETCTBMUS CTATbU KPUTEPUSM HAYUHOT'O YPOBHS U TPAKTUUECKON
MOJIe3HOCTU;

¢ OTPUIIATEIHLHOIO 3aKII0UeHNST pedaKIIMMOHHOM KOJIeTUN;

* OITYOJIMKOBAHMS UIEHTUYHO CTaThy B MHBIX M3IAHUSIX VIV TTpeICTaBIIe-
HMSI CTaThy JIJIsT OITyOJIMKOBAHMS MAEHTUUHBIX MaTEPMAJIOB B IPYTHe U3TaHMSI.

3.6. Pykomucu, mpecTaBaeHHbIE [J1s1 TyO/IMKaIu, He BO3BPAIaoTCs.

3.7. MHeHMe peJaKIIMOHHO KOJIJIeTU He BCcerga MOXKeT COBIaAaTh C TOU-
KOVi 3peHMsI aBTOpa.
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